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Only one American luxury car was 
featured on the front cover of Fortune 
magazine when it stated: "U.S. Cars 


Come Back!” 
Quote: "For the first time in 


a decade, the U.S. auto industry has a 
genuine chance to grasp the lead from 


its Japanese competition” 


That car was the new pinnacle of 


high-performance luxury. Thenew 
1993 Lincoln Mark VIII. 


Carand Driver magazine said: 


"Dynamically, this new Lincoln is a 


high-water Mark: directional stability, 
handling, steering response, power 
delivery, noise suppression and 
passenger comfort...are all at or near 
the top of the class." 

The following may seem bold, 
but we believe it's probably the most 
powerful argument one can make on 
behalf of the 280-horsepower 
Lincoln Mark VIII: 


Drive Everything Else First. 


Only by experiencing every other 


luxury coupe can you fully appreciate 


the lively performance of Mark V) 
32-valve Four-Cam V-8. The hand 
The height-adjustable air suspensic 
contributes to greater stability. Th 
satisfying sense of control one fee! 
inside its radical wraparound cock 
Test Flights Available. 
Make your mark. You've earned it. 
Test drive the new Lincoln Mark ‘ 
at your local Lincoln-Mercury Deal 
today. 


ir bags are standard, 
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system. Always wear your safety belt. 
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this is a supp! 


And you will too. 


Incorporating a new company is routine to you...It’s a very special day to your 
clients. Empire makes sure you get the professional look for that special day that 
impresses... 


Each Corporate Kit complies with the new corporation act and features: 


© Checklist ¢ Instructions ¢ Work Sheets ® 8 Tab Dividers ® Stock Transfer Ledger ® 25% Rag Minutes ® 21 Certificates © Padded 
Binder ® Slip Box © Written Statements to Organize in Lieu of Minutes * Typewriter Spaced ¢ Buy-Sell Agreements ¢ Indepen- 
dent Contractor Agreement ¢ Employment Agreement ® Stock Subscription Agreement ¢ Indemnification of Officers and 
Directors Plan © Death Benefit Plan ¢ IRC Election 248 Plan ¢ ‘‘S’’ Corporation formerly Sub ‘‘S’’ Plan ¢ Medical Plan ¢ Voting 
Trust Plan * Shareholders Minutes * Directors Minutes ¢ Annual Shareholders Minutes ® Power of Attorney Form ® Special 
Power of Attorney Form ¢ Shareholders Notice of Waiver ® Directors Notice of Waiver © Officers Notice of Waiver 
* Shareholder Proxy ® Application for Sales and Use Tax ® Application for Employer ID Number ¢ Pre-printed Envelopes for 
Both Applications ® Election by Small Business Corporation (Form 2553) ¢ State Unemployment Status Application. 
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Update to Judicial 
Staff Article 

Two developments arose after the 
editorial deadline for the November 
issue of the Journal that further sup- 
port my suggestion in “Judicial Staff 
and Ethical Conduct” that a unified, 
comprehensive code of conduct for judi- 
cial staff be considered. 

First, the Florida Supreme Court 
issued a unanimous statement that 
under Canon 7B(1)(b) judicial assis- 
tants and other employees subject to a 
judge’s control “may not be prohibited 
from engaging in partisan political ac- 
tivity during personal time, providing 
such activity is conducted entirely in- 
dependent of the judge and without 
reference to the judge or the judge’s 
office.” In doing so, the court rejected 
advisory opinion 92-33 issued by the 
Committee on Standards of Conduct 
Governing Judges which had reached 
a contrary result. 

The court’s clarification of this con- 
troversial issue, however, may be 
obscured by the unconventional form 
in which the court issued its advisory 
“opinion” (i.e., a letter from the clerk 
of the court to members of the Bar). 
The importance of the court’s state- 
ment may be lost over time because it 


is not memorialized in a formal pub- 
lished rule or opinion. A comprehensive 
published code of conduct would allevi- 
ate this concern and make standards 
of ethical conduct readily accessible by 
judicial staff and others. 

Second, a discernable trend exists 
regarding the enactment of codes of 
conduct. The U.S. Court of Appeals for 
the D.C. Circuit is currently consider- 
ing whether to enact an internal 
operating rule aimed at preventing 
unauthorized disclosures of confiden- 
tial information (which occurred during 
the Thomas confirmation hearings). 
Most federal courts have “unwritten” 
policies regarding confidentiality, but 
the D.C. Circuit is the first to put such 
policies in writing. 

The central purpose of the Florida 
Supreme Court’s recent statement and 
the D.C. Circuit’s proposed rule is to 
ensure that all court employees under- 
stand correct ethical protocols. In this 
regard, both developments support con- 
sideration of a comprehensive published 
code of ethical conduct for judicial staff 
in Florida’s court system. 


Scott D. MAKAR 


Jacksonville 


The general principles which should 
ever control the lawyer in the practice 
of the legal profession are clearly set 
forth in the following oath of admis- 
sion to the Bar, which the lawyer is 
sworn on admission to obey and for 
the willful violation to which disbar- 
ment may be had. 


“lt do solemnly swear: 


“| will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida; 


“| will maintain the respect due to 
courts of justice and judicial officers; 


“| will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the law 
of the land; 


“| will employ for the purpose of 


OATH OF ADMISSION TO THE FLORIDA BAR 


maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false statement 
of fact or law; 


“| will maintain the confidence and 
preserve inviolate the secrets of my 
clients, and will accept no compensa- 
tion in connection with their business 
except from them or with their knowl- 
edge and approval; 


“| will abstain from all offensive 
personality and advance no fact preju- 
dicial to the honor or reputation of a 
party or witness, unless required by 
the justice of the cause with which | 
am charged; 


“| will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay anyone's cause for 
lucre or malice. So help me God.” 
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It's certainly worth a more accurate 
timekeeping system because your time 


is valuable! 


WILMER WCTS-4 


Time is money! And if you're not using an accurate system to record 
your billable hours, you could be short-changing yourself. Now is the 
time to establish a more efficient, more precise recording method for all 
your time and expenses—the Wilmer Timekeeping System way! One-write 
entries on the Time Slip produce the time ticket and itemized charges 
by attorney per category and matter. Information on the Time Slip is 
transferred automatically to the Time Control Journal for total time and 
expense analysis. It’s easy and accurate. What's more, a Wilmer 
Timekeeping System provides a useable source document for clients 
and fits neatly into a briefcase. Isn't it time you looked into a Wilmer 
Timekeeping System? Call fora FREE TRIAL PACK today! 

It’s worth your time. 


It's definitely worth having a 
compatible forms source that's 
reliable, affordable and high quality. 


W-5555 SAN-25-SH 

Are you keeping track of client time and expenses on one of the systems 
pictured above? Perhaps you're using a system not shown, such as 
McBee, or one that was custom-designed for you? Whatever the case... 
Wilmer Service Line offers compatible replacement forms for your system. 
That's right, compatible forms—with the same spacing, column widths 
and precise pegboard punch styles. But that's probably where the 
similarity ends! Because a Wilmer Timekeeping System is priced to save 
you money. Wilmer also saves precious time with consistent deliveries 
between 24 and 48 hours. And all Wilmer compatible replacement 
forms are manufactured to the highest quality standards. In fact your 
satisfaction is guaranteed! So when it's time to reorder, give us a try! 
We'll make it worth your while. 


Safeguard ®isa registered trademark of Safeguard Business Systems, Inc. 
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ome popular pundits who 
share the media forum of 
social commentary are 

characterizing the current 
period in our history as a potentially 
“revolutionary time”—a time ripe for 
people to bring about great or radical 
change. Americans are clamoring for 
change in almost all facets of personal 
and collective life. Political and govern- 
mental institutions are under the popu- 
lar siege of “no new taxes,” term limits 
on elected officials, and “throw the 
incumbents out.” Citizens want to alter 
the way they do business. Social rela- 
tionships are being challenged and 
reexamined—mostly without the col- 
lective conscience of shared values and 
traditions. 

But there is always the danger that 
the heady cry for change—radical 
change—albeit based on equity and 
equality, could lead to a violent, force- 
ful form of revolution challenging the 
government or social system. Riots, 
protests, and planned civil disruption— 
the tactics of discontent used in the 
1960’s—could reappear, but with the 
despair and disillusionment attributed 
to the failure of the reforms of the past 
two decades. 

Lawyers are very much a part of the 
social milieu and cultural fabric of our 
times. And in my personal view, the 
legal profession as a whole is regarded 
somewhat schizophrenically. A Florida 
Bar commissioned public opinion sur- 
vey a few years ago showed 60 percent 
of the citizens perceived lawyers favor- 
ably. Some 32 percent had an unfavor- 
able perception of lawyers and eight 
percent were undecided. The re- 
searchers noted, however, that the fa- 
vorable attitude was weak and subject 
to change. What the researchers dis- 
covered was that citizens were sup- 
portive of the jury system, felt the 
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Society and Legal Profession at 
a Crossroads for Change 


by Alan T. Dimond 


threat of lawsuits served a useful func- 
tion, and believed lawyers protected 
individual rights. That was a few years 
ago, before the 1992 Rodney King jury 
verdict in Los Angeles and Vice Presi- 
dent Dan Quayle’s persistent public 
attacks on the tort system. 

The same survey also indicated that 
the public perceived lawyers to be 
greedy and in part responsible for the 
system not working. And that was 
before Operation Court Broom and 
reports of lawyers billing the court 
more hours than in a day for contracted 
work. 

The dichotomy is repeatedly appar- 
ent. People joke about lawyers yet 
encourage their children to attend law 
school. Talk show hosts make antilaw- 
yer comments at every opportunity 
yet praise judicial decisions without 
crediting the lawyer whose good 
work brought the result. Legislators 
make new laws giving new legal rights 
while bemoaning the growth of the 
judicial system and the increased 


number of lawyers. 

The point being that public percep- 
tion of the legal system—never stellar— 
is continuing to erode. In some in- 
stances the public is downright cynical. 
The legal profession and the justice 
system must have the support of the 
population or the system will eventu- 
ally collapse. And as the validity of 
other societal institutions is being chal- 
lenged, it is even more important that 
the legal system including the judici- 
ary—the entire third branch of govern- 
ment—be viewed as representative of 
constitutional and patriotic values, a 
means for equitable and peaceful reso- 
lution of conflicts, and as the embodi- 
ment of adaptability, morally and 
ethically, to the needs of people. 

Various bar commissions and com- 
mittees have pointed the way for the 
profession over the past few years. The 
1989 study, “Professionalism: A Re- 
commitment of the Bench, the Bar, and 
the Law Schools of Florida,” provides 
a blueprint for individual and collec- 
tive behavior and aspirations. 

In 1990 and 1991 reports and recom- 
mendations of the Florida Supreme 
Court Racial and Ethnic Bias Study 
Commission were issued. The reports 
cover the topics of minority lawyers’ 
involvement in the profession, and bias 
in the judicial system, law enforce- 
ment, and juvenile justice system. The 
message was clear: We in the profes- 
sion need to change some things. 

The Special Committee on Gender 
Equality in the Profession is pointing 
the way to permanently and irrepara- 
bly shattering the “glass ceilings” for 
women practicing law. The message is 
clear: Barriers, whether formal or in- 
formal, must be destroyed. Legitimate 
aspirations and expectations must have 
a chance to be realized. 

“Opening the Doors to Justice—The 


is, 
3 


was the Euthanasia 
Trial the Century 


URDER 


Euthanasia on Trial 
by Stanley M. Rosenblatt 


Author of Trial Lawyer and Malpractice and Other Malfeasances 
Former hosi of two highly acclaimed PBS Programs— 
Within the Law and Israeli Diary 


A prominent physician helps his wife, who is suffering from ter- 
minal cancer, commit suicide. He is charged by the state of Florida 
with first degree murder and faces death in the electric chair. 

Every heart pounding moment of Dr. Peter Rosier’s legal ordeal is 
vividly captured by Stanley M. Rosenblatt who, together with 
his wife and law partner Susan, defended the accused. 


This gripping courtroom drama comes alive through actual testi- 
mony, cross examination and final arguments. 


The defendent “confessed” both in a television interview and in a 
manuscript he wrote. Both “confessions” went to the jury. 


There was under oath medical testimony that physicians practice 
Euthanasia all the time—despite criminal statutes against it. 


The “victim’s” father and brothers were granted immunity and were the state’s chief witnesses against the defendent. 
The law and the confessions were so clear that a “spit on the law” defense had to be developed. 


The defense developed one single voir dire question which pin-pointed jurors who would be owned by the state. 


At better bookstores or order toll free (800)421-0351 (24 Hours) 


or write to . 


PROMETHEUS BOOKS 


59 John Glenn Drive « Buffalo, New York 14228-2197 etl 
Please send copies of Murder of Mercy at $24.95 each 
(Add $3.50 p&h for first book, $1.75 for each additional book - $12.00 Maximum. NY State residents add sales tax) 
Order total QO) Payment enclosed (or) charge to UO Visa UO Mastercard 
Acct.# Exp / Name Tel. # 


Address City State Zip 


The h hyp and ence of kx th th gal and medic al professio 
P Judges who worship at the altar of the ticking clock and stifle all creativity and passion! — ae ee 
P The expert industry whose creed has become—“Have opinion, willtravel” 5 7 
P Nitpicking, manuevering lawyers whose sole object in life is to avoid the merits ofagivencause. 3 


Quest to Provide Access for the Poor 
in Florida,” the 1991 report of the Joint 
Commission on the Delivery of Legal 
Services to the Indigent in Florida, 
spells out 31 recommendations to im- 
prove delivery of legal services to the 
under-represented poor people in our 
community. One recommendation on 
which the Supreme Court acted swiftly 
was the mandatory reporting of volun- 
tary pro bono efforts which goes into 
effect September 1. The message is 
clear: We in the profession have a 
professional obligation and some things 
must change to assure that obligation 
is met. 

The Legal Technician Study Com- 
mission, after an exhaustive investiga- 
tion and study, has concluded that 
legal technicians (paralegals providing 
services independently and without law- 
yer supervision) are here to stay and 
in continually growing numbers. The 
commission recommends that some stan- 
dards and regulations be imposed on 
legal technicians. The message is clear: 
A dividing line should clearly be drawn 
regarding what legal services are per- 
missible by nonlawyers and what ac- 


tivity is forbidden. Lawyers must in 
turn adapt their expectations, behav- 
ior, and practices to the new circum- 
stances. 

The Bench/Bar Commission, meet- 
ing for a day-and-a-half each month for 
two years, holding public hearings, 
receiving special testimony, gathering 
factual data, and intensely debating 
various alternatives for action, has 
recommended ways to enhance profes- 
sionalism throughout the legal system. 
The courtrooms must be forums for 
justice, and the integral players— 
judges and lawyers—must conduct them- 
selves according to the highest ethical 
and professional principles. The mes- 
sage is clear: Changes are in order on 
how judges and lawyers interact, how 
lawyers relate to each other, how judges 
are selected, how lawyers are admitted 
to practice, and how the entire justice 
system is funded. (My next column will 
discuss the commission’s specific rec- 
ommendation.) 

As our society has reached a cross- 
roads for decisionmaking regarding a 
change of direction, so has the legal 
profession. The Florida Bar, lawyer by 


lawyer, must restore the credibility of 
the legal profession. If ever there was 
a call for individuals and collective 
bodies to do, not what is expedient or 
in self-interest, but what is “right,” 
that time is now. The “right” choices 
are those actions that are clearly in the 
general public’s welfare, which is ex- 
actly how lawyers and the legal system 
should define their role. 


Undoubtedly, the 1990’s will witness 
significant changes. Lawyers will be 
needed more than ever since the Revo- 
lution of 1776 to be guardians of funda- 
mental civilized principles, arbiters for 
peaceful change, and advocates for 
righteous, albeit perhaps at times un- 
popular, causes. In truth we must all 
face earnest reforms that affirm the 
central values of equal opportunity and 
fairness in our relationships and foster 
ethical behavior. 


The challenge of the future, I dare 
say, will test all our wisdom, courage, 
stamina, and commitment. But in the 
end, the rewards, intangible as they 
might be, could be far more satisfying 
than anything we’ve yet experienced. 0 


LL.M. 
in 
TAXATION 


Corporate, Foreign and 
Estate concentrations 
available in a one-year 
program, full or part- 
time. 


Write or Call: 


Graduate Program in 
Taxation 


University of Miami 
School of Law 
P.O. Box 248087 
Coral Gables, FL 33124 
Telephone (305) 284-3587 


LL.M. 
in 
REAL PROPERTY 


Program includes leasing, 
construction, taxation, finan- 
cing, zoning and planning, in 
a one-year program, full or 
part time. 


Write or Call: 
Graduate Program in 
Real Property, Land 

Development and 

Finance Law 


University of Miami 
School of Law 
P.O. Box 248087 
Coral Gables, FI. 33124 
Telephone (305) 284-3587 
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in 
ESTATE PLANNING 


Study with many of the 
nation’s authorities in this 
nationally-recognized one- 
year program. 
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Graduate Program in 
Estate Planning 


University of Miami 
School of Law 
P.O. Box 248087 
Coral Gables, FL 33124 
Telephone (305) 284-5567 
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ABACUS LAW Makes Case Processing™ 
as Easy as Word Processing! 

Now it's easy to handle the thousands of day- 
to-day details, notes, schedules and rules 
involved in the practice of law. We call it 
Case Processing™. Push a button and you 
can print Laser Calendars™, generate case 
reports, check conflicts of interest and more! 


Pop-Up ABACUS LAW Anytime 
Have you ever been in the middle of typing a 
document when you want to check an 
address, get a phone number or change an 
appointment? With just a keystroke 
ABACUS LAW magically appears, fulfills your 
command, then disappears so you can resume 
exactly where you left off. You can pop-up 
ABACUS LAW in the middle of ANY program! 


Instant Answers Make Clients Happy 
When a client calls, you'll have immediate 
answers without having to “pull the file”. You 
simply pop-up his screen while on the phone 
and quickly scan the notes and events 
attached to his record. If you installed 
ABACUS LAW today, you could immediately 
begin keeping phone notes this way. Think of 
the time and effort this saves you over your 
existing procedures. 


Court Rules or Your Own Rules 
You can easily modify the rules that come with 
the program to add your own events or 
reminders and create your own rules. A rule 
automatically calendars all related events as 
soon as you input the first event and instantly 
recalculates whenever you change a related 
event. Dates are automatically adjusted for 
holidays and weekends. 


Powerful Case Management 
You'll be amazed at the power of a few 
keystrokes. You can do things like search all 
cases that involved a particular expert or a 
specific issue. You can print mailing labels for 
any person or group (i.e. all defendants in the 
Jones case), and much more! 


A Delight to Use 

ABACUS LAW is so easy to use we guarantee 
you will be able to install and start using it in 
10 minutes or your money back! Simple, 
straightforward input will keep your events 
organized and instantly retrievable by date, 
case or client. The screens have eye-pleasing 
layouts that will have you smiling, not squint- 
ing. With speed inputting, you can type two 
letters and ABACUS LAW fills in the rest— 
great for long matter names. 


ABACUS 


Abacus Data Systems, Inc. 


6725 Mesa Ridge Road Suite 204, San Diego, CA 92121 
Fax: (619) 452-2073 Phone: (619) 452-4245 


‘Here's the easy way to keep your 
calendar and cases organized!" 


"It's Wonderful! I'd never go back to the way we did it before!" 
ABACUS LAW Case Processing" Software: 


CALENDARING/DOCKETING CONFLICTS CHECKING e Intuitive Screens 
Month-at-a-Glance Sound-alike Name Searches 
Pop-Up Daily Schedule © Completely Automatic Report 
° Automatic Rescheduling ° WordPerfect Com atible 
Court Rules (Fast Track, POP-UP ANYTIME 
Statutes of Limitation) While Using Any Other Software. Names 
Laser Calendars™ with Banners Phone Dialer 
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Staff Works Hard to Help Keep 
Your Practice Ethical 


ur most recent member- 

ship survey showed that 

of all the services The 

Florida Bar provides to 
its members, the services most valued 
by practicing lawyers are in the area 
of professional ethics. Your Board of 
Governors has made a growing com- 
mitment to this staff function, and I 
thought a brief overview of the Ethics 
Department could be helpful to those 
of you who have not taken advantage 
of the services the department pro- 
vides. 

Recognizing that the most cost- 
effective way to fulfill the Bar’s disci- 
plinary role is by helping lawyers un- 
derstand and comply with the Code of 
Professional Conduct, the Board of 
Governors voted in 1983 to create and 
staff an Ethics Department. Establish- 
ing a central ethics office would serve 
a dual purpose, the board reasoned—it 
would relieve branch office counsel of 
their advisory duties, freeing their time 
to investigate and prosecute ethical 
violations, and it would ensure consis- 
tency among ethics opinions. 

At the core of the staff’s job was to 
be the provision of an “ethics hotline” 
which would put practitioners in touch 
with & staff lawyer who had encyclope- 
dic knowledge of Bar rules. The hotline 
was a success from its inception. Dur- 
ing the department’s first full year of 
operation, 4,900 calls were answered, 
and a second staff lawyer was hired. 

Each year demand for the Ethics 
Department’s services grows. We now 
have three full-time staff lawyers and 
two part-timers, as well as a secretary 
and a part-time clerk. The department 
will answer about 13,500 hotline calls 
this year, and, including requests for 
written opinions and other materials, 
will respond to a total of more than 
16,000 inquiries this year. 


by John F. Harkness, Jr. 


Over the years the department has 
expanded the services it provides also. 
Department Manager Tim Chinaris 
and his staff act as liaison to the 
Professional Ethics Committee, work 
with the board’s Review Committee on 
Professional Ethics, speak at Bar semi- 
nars and other meetings, write for 
different publications (including the 
“Ethically Speaking” column you’ve 
seen in the Bar News), review ethics- 
related materials for continuing educa- 
tion programs put on by Bar sections, 
and compile an annual supplement to 
our popular CLE publication, Profes- 
sional Ethics of The Florida Bar. The 
staff also will be helping to set up the 
“ethics school” recently approved by 
the Board of Governors to offer short 
courses in trust accounting procedures 
and other technical areas which prove 
problematic for many of our members. 
The ethics school will be the focus of a 
future column. 

Tim tells me the most frequently- 
asked questions coming in on the hot- 
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line center on conflicts of interest, fees, 
and what to do with closed files. Many 
more callers ask for advice the staff 
cannot give—the Ethics Department 
is not authorized to discuss past con- 
duct, hypothetical questions, or 
questions about the conduct of an at- 
torney other than the inquiring lawyer. 

With more than 250 calls being 
answered by the Ethics Hotline staff 
each week, and calls lasting anywhere 
from three to 45 minutes, you may find 
you have to dial several times before 
getting through on the Florida WATS— 
1-800-235-8619. 

Beyond the work of our Ethics De- 
partment, the Committee on Lawyer 
Professionalism has joined in the effort 
to get out useful, ethics-related infor- 
mation to those who soon will be 
members of the Bar. Beginning this 
month the committee, under the lead- 
ership of its chair, federal Judge Wil- 
liam M. Hoeveler, and James M. Mun- 
sey, chair of the Law School Liaison 
Subcommittee, will distribute to each 
first-year Florida law student a “pro- 
fessionalism handbook” containing the 
Rules Regulating The Florida Bar, the 
Ideals and Goals of Professionalism, 
the Florida Standards for Imposing 
Lawyer Sanctions, and other docu- 
ments aimed at getting our future 
members thinking about the impor- 
tance a heightened sense of ethical 
obligations holds within our profession. 

Panels of committee members will 
be visiting each of our six law schools 
to discuss the contents of the handbook 
and to share their perspectives on the 
importance of professionalism. I can- 
not think of a more worthwhile invest- 
ment in the future of our profession, 
and hope those of you who support this 
effort will take time to give an encour- 
aging word to Judge Hoeveler and 
other committee members.0) 
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Voluntary Disclosure of 
Attorney Work Product 
Third Party 
When the Privilege Waived? 


nlike the traditional attor- 
ney-client privilege which 
protects confidential com- 
munications between at- 
torney and client, the “work-product” 
doctrine protects certain documents 
and papers of an attorney or a party 
prepared in anticipation of litigation 
regardless of whether they pertain to 
confidential conversations with a cli- 
ent.! This doctrine, first recognized by 
the U.S. Supreme Court in Hickman 
v. Taylor, 329 U.S. 495 (1947), has 
most frequently acted as a “limitation 
on the nonevidentiary material which 
may be the subject of pretrial discovery 
....2’ United States v. Nobles, 422 
U.S. 225, 243 (1975) (White, J., concur- 
ring). The waiver controversy usually 
arises when a party voluntarily dis- 
closes work-product information to a 
third person. At that point, the oppos- 
ing party may attempt to compel work- 
product discovery by contending that 
the disclosure constituted a waiver of 
the work-product immunity.” 
This article discusses the law as it 
pertains to disclosure of attorney work- 
product material to a third party and 


by Alfonso M. Saldana 


how this may result in a waiver of the 
work-product privilege. The article fo- 
cuses on federal appellate opinions, 
since the major cases in this area have 
originated in the federal courts. There 
is only one reported Florida appellate 
case on this issue, and it relied on and 
followed the law as set out by the 
federal courts.? This article concludes 
by proposing changes which should be 
made in order to permit an attorney 
to reveal work-product materials to 
those whose assistance or advice may 
be needed without having to satisfy the 
cumbersome and unpredictable require- 
ments necessary in order to engage in 
such a transfer. 


General Principles 

The general rule dealing with disclo- 
sures of privileged materials, which 
also applies to work-product claims, is 
that protection from disclosure is avail- 
able only when the party asserting the 
privilege has maintained confiden- 
tiality. Matter of Continental Illinois 
Securities Litigation, 732 F.2d 1302, 
1314 (7th Cir. 1984); Visual Scene v. 
Pilkington Bros., 508 So. 2d 437, 440 
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(Fla. 3d DCA 1987). The U.S. Supreme 
Court has stated that the privilege 
derived from the work-product doctrine 
is not absolute. Like other qualified 
privileges, it may be waived. United 
States v. Nobles, 422 U.S. 225, at 239 
(1975). 

However, the Court has not estab- 
lished guidelines which indicate what 
actions constitute a waiver, nor has the 
issue reached the Florida Supreme 
Court or 1ith Circuit Court of Ap- 
peals.4 The Florida and federal court 
rules are likewise silent on this ques- 
tion.5 Consequently, the lower federal 
courts have struggled to articulate stan- 
dards governing the waiver determina- 
tion,® and the overriding principle that 
has emerged from these courts is that 
a disclosure to a third party will not 
necessarily waive the protection of the 
work-product doctrine.” 

The cases cited in this article are not 
consistent with the use of the terms 
“work-product privilege” and “work- 
product doctrine.” Although there ap- 
pears to be some controversy as to 
whether the work-product doctrine ac- 
tually creates a “privilege,”® this issue 
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is beyond the scope of the present 
discussion, and for purposes of this 
article, both terms will be used inter- 
changeably. 


U.S. v. AT&T 

The leading case in this area is 
United States v. American Tel. and 
Tel. Co., 642 F.2d 1285 (D.C. Cir. 
1980). In that case, MCI Telecommuni- 
cations Corp. sought reversal of an 
interlocutory discovery order of the 
district court, issued in the course of a 
civil antitrust suit brought by the 
United States against the American 
Telephone and Telegraph Company. 
The district court’s order required the 
United States to agree to AT&T’s dis- 
covery request for certain documents 
which the government had earlier re- 
ceived from MCI, and in which MCI 
claimed a work-product privilege. 

In reversing the district court’s de- 
termination granting AT&T acce®s to 
the documents at issue, the District of 
Columbia Court of Appeals stated that 
the purpose of the work-product doc- 
trine was to protect information against 
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opposing parties, rather than against 
all others outside a particular confi- 
dential relationship, in order to en- 
courage effective trial preparation. 
A disclosure made in the pursuit of 
such trial preparation, and not incon- 
sistent with maintaining secrecy 
against opponents, should be allowed 
without waiving the privilege.? The 
D.C. Court of Appeals concluded that 
the mere showing of a voluntary disclo- 
sure to a third person should not 
suffice in itself for establishing a 
waiver. 10 

The court also said the existence of 
common interests between transferor 
and transferee was relevant to decid- 
ing whether the disclosure was consis- 
tent with the nature of the work- 
product privilege. But, continued the 
court, “common interests” should not 
be construed as narrowly limited to 
coparties. So long as transferor and 
transferee anticipate litigation against 
a common adversary on the same issue 
or issues, they have strong common 
interests in sharing the fruit of the 
trial preparation efforts. Moreover, with 
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common interests on a particular issue 
against a common adversary, the trans- 
feree is not at all likely to disclose the 
work-product material to the adver- 
sary. When the transfer to a party with 
such common interests is conducted 
under a guarantee of confidentiality, 
the case against waiver is even 
stronger. 

The court cited with approval the 
remarks of the district court judge who 
stated that the court should not only 
encourage the sharing of discovery in 
cases with common fact questions, but 
also order it on its own motion even 
when the parties do not suggest it.!! 


Other Federal Cases 

The principles discussed above were 
expanded in a series of federal appel- 
late decisions throughout the 1980’s. 
For example, In re Subpoenas Duces 
Tecum, 738 F.2d 1367 (D.C. Cir. 1984), 
involved documents which were fur- 
nished to the Securities and Exchange 
Commission by Tesoro Corporation un- 
der the SEC’s “voluntary disclosure 
program,” which promised wrongdoers 
more lenient treatment and the chance 
to avoid formal investigation and liti- 
gation in return for thorough self- 
investigation and complete disclosure 
of the results to the SEC. Private 
litigants against Tesoro obtained a 
ruling by the district court that Tesoro’s 
voluntary disclosure of certain docu- 
ments to the SEC effected waivers of 
the work-product privilege as to those 
documents and that these private liti- 
gants could obtain compliance with 
subpoenas requesting copies of those 
documents. The facts are unclear as to 
whether the copies were being sought 
from the SEC or from Tesoro itself. 

In affirming the ruling of the district 
court, the appellate court set out three 
main factors it used in deciding that 
there had been a waiver of the work- 
product privilege: 1) Whether the party 
claiming the privilege sought to use it 
in a way that was not consistent with 
the purpose of the privilege; 2) whether 
the party claiming the privilege had a 
reasonable basis for believing that the 
disclosed materials would be kept con- 
fidential by the party receiving the 
work-product material; and 3) whether 
a waiver of the privilege in these 
circumstances would conflict with any 
policy elements inherent in this privi- 
lege.!2 

The first two of these factors will 
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form the foundation for the analysis of 
when work-product material may be 
disclosed to a third party. It is the 
writer’s opinion that the third factor 
is satisfied as a matter of law once the 
first two factors are met, hence this 
third factor shall not be discussed any 
further. 

The next major federal appellate 
decision dealing with the issue of waiver 
of the work-product privilege was In 
re Chrysler Motors Corp. Overnight 
Evaluation, 860 F.2d 844 (8th Cir. 
1988). This opinion involved a settle- 
ment agreement which provided that 
certain plaintiffs against Chrysler could 
undertake a due diligence review of 
Chrysler’s documentation regarding ve- 
hicles involved in the litigation be- 
tween Chrysler and these plaintiffs. 
Pursuant to this agreement, Chrysler 
provided a computer tape to these 
plaintiffs on the condition that the 
plaintiffs agree that this tape was 
attorney work product and that Chrys- 
ler’s making this tape available did not 
constitute a waiver of the work-product 
privilege. The tape at issue had been 
prepared as part of Chrysler’s defense 
in the civil action between Chrysler 
and the plaintiffs and also as part of 
Chrysler’s defense in a federal criminal 
action. Counsel for the plaintiffs ac- 
knowledged these conditions. 

The U.S. attorney for that respective 
district, who had filed the criminal 
action against Chrysler, then sought 
to obtain the computer tape from the 
plaintiffs and obtained an order from 
the federal district court requiring the 
plaintiffs to furnish the tape. 

In affirming the ruling of the federal 
district court, the Eighth Circuit stated 
that Chrysler waived any work- 
product protection by voluntarily dis- 
closing the computer tape to its adver- 
saries during the due diligence phase 
of the settlement negotiations.!° The 
court went on to cite with approval the 
federal district court opinion of Grum- 
man Aerospace Corp. v. Titanium Met- 
als Corp. of America, 91 F.R.D. 84, 90 
(E.D.N.Y. 1981), which held that dis- 
closure to an adversary waives the 
work-product protection as to items 
actually disclosed, even where disclo- 
sure occurs in settlement. 


Westinghouse v. Philippines 
The most recent notable case out of 

the federal appellate courts is Westing- 

house v. Republic of the Philippines, 
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951 F.2d 1414 (3d Circ. 1991). Westing- 
house involved an action brought by 
the Republic of the Philippines against 
Westinghouse Electric Corporation for 
Westinghouse’s allegedly bribing a for- 
mer Philippine government official in 
order to obtain a large power plant 
contract. During discovery, the Repub- 
lic sought certain documents generated 
during an internal investigation con- 
ducted by Westinghouse’s outside 
counsel. The investigation was a re- 
sponse to an investigation by the Secu- 
rities and Exchange Commission into 
allegations that Westinghouse had ob- 
tained contracts by bribing foreign 
officials. 

Westinghouse disclosed the docu- 
ments in question to the SEC in order 
to cooperate with the agency’s investi- 
gation. Westinghouse later disclosed 
the same documents, as well as other 
related documents, to the Department 
of Justice in order to cooperate with 
an investigation conducted by that 
department. The federal district court 
ruled that the disclosures effected a 
complete waiver of the work-product 
privilege, thus rendering the docu- 
ments available to the Republic in 
discovery. 

In affirming the federal district court, 
the Third Circuit Court of Appeals 
analyzed the purpose of the work- 
product doctrine and stated how it 
promotes the adversary system directly 
by protecting the confidentiality of pa- 
pers prepared by or on behalf of attor- 
neys in anticipation of litigation. 
Protecting attorneys’ work product pro- 
motes the adversary system by enabling 
attorneys to prepare cases without fear 
that their work product will be used 
against their clients.!14 Because the 
doctrine serves to protect an attorney’s 
work product from falling into the 
hands of an adversary, a disclosure to 
a third party does not necessarily waive 
the protection of the work-product doc- 
trine.15 

Although somewhat involved, Westing- 
house focused on the adversarial or 
nonadversarial nature of the relation- 
ship between the parties exchanging 
the work-product material and on the 
necessity of a reasonable expectation 
of privacy on the part of the party 
making the disclosure. Interestingly 
enough, the “common interests” re- 
quirement of American Tel. and Tel. 
Co. was not discussed by the Third 
Circuit in Westinghouse. This could 
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reflect an evolution of this area of law 
reflecting an erosion of the common 
interests requirement. However, it is 
too early to tell if Westinghouse reflects 
such an evolution or if it is merely a 
variation of law limited to the Third 
Circuit. 

Indeed, it has been suggested that 
the common interests test produces 
inconsistent results and imposes an 
enormous burden on an already 
strained judiciary. Therefore, accord- 
ing to this view, federal courts should 
abandon this approach and instead 
adopt a test recognizing waiver of the 
work-product doctrine only upon an 
attorney’s actual disclosure of work 
product to an adversary.!6 Such an 
approach would be practical, predict- 
able, and result-oriented, since the 
work-product doctrine was in fact de- 
signed for the purpose of preventing 
disclosure of work-product materials 
to adversaries.!7 In this manner, the 
attorney would be allowed to disclose 
work-product materials whenever and 
to whomever deemed appropriate, con- 
ditioning waiver only upon the oppo- 
nent’s actual receipt of the protected 
information.!8 Accordingly, it would 
become counsel’s duty to ensure that 
the disclosed materials do not reach 
the adversary. !9 


An Exception 

A narrow exception states that a 
disclosure may be made to such an 
adversary if the adversary is prevented 
by law from disclosing the materials 
to a third party. 

In GAF Corp. v. Eastman Kodak Co., 
85 F.R.D. 46 (S.D.N.Y. 1979), a federal 
district court held that disclosure by 
defendant GAF to the plaintiff United 
States of a memorandum prepared by 
GAF’s counsel concerning documents 
GAF had obtained by discovery from 
Eastman Kodak in GAF’s separate suit 
against Eastman Kodak did not waive 
the work-product privilege as to East- 
man Kodak. It was found that even if 
GAF disclosed its memorandum to its 
party-opponent, the United States, the 
probability that Eastman Kodak, its 
party-opponent in the other suit, would 
obtain the information did not appear 
to be substantially increased. That was 
because the United States was specifi- 
cally barred by statute from revealing 
the information, hence disclosure by 
GAF was consistent with maintaining 
secrecy of GAF’s work product as to 


THE FLORIDA BAR JOURNAL/JANUARY 1993 


Eastman Kodak.?° This exception has 
been followed in Florida by the Third 
District Court of Appeal in what is 
apparently the only reported appellate 
opinion in Florida dealing with the 
issue of waiver of the work-product 
privilege by disclosure. See Visual Scene 
v. Pilkington Bros., 508 So. 2d 437 (Fla. 
3d DCA 1987). 

Although this narrow exception was 
established in 1979, it is this writer’s 
opinion that it is still valid law in spite 
of the post-1980 federal appellate cases 
specifically stating that a disclosure to 
an adversary in litigation waives the 
protection of the work-product doc- 
trine. This continued validity exists 
since none of these post-1980 cases 
dealt with adversaries who were by 
law prohibited from revealing work- 
product material. 


Analysis of Cases 

In harmonizing these cases, it be- 
comes apparent that the first two fac- 
tors discussed in In re Subpoenas Du- 
ces Tecum are, in varying forms, dis- 
cussed and applied in each opinion. 

In order to disclose work-product 
material and maintain the protection 
of the work-product doctrine, two fac- 
tors must be met: 1) The party claiming 
the work-product privilege must use it 
in a way that is consistent with the 
purpose of the privilege; and 2) the 
party disclosing the work-product 
material must have a reasonable basis 
for believing that the disclosed materi- 
als will be kept confidential.?! 

As for the first factor, the purpose of 
the work-product doctrine is to prevent 
the disclosure of an attorney’s mental 
impressions and thought processes 
either to an opponent in the litigation 
who is not legally bound to maintain 
confidentiality or to a third party with 
interests not common to those of the 
party asserting the privilege.?? Disclo- 
sures made to such an opponent or 
third party, during the course of settle- 
ment negotiations, will also not be 
protected and will effect a waiver of the 
work-product privilege.23 

It is important to remember that the 
common interests requirement is inter- 
preted broadly. As the court in Ameri- 
can Tel. and Tel. Co. stated, so long as 
transferor and transferee merely anti- 
cipate litigation against a common ad- 
versary on the same issue or issues, 
they have strong common interests in 
sharing the fruit of the trial prepara- 
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with law firms, assisting them in 
learning to write and implement 
successful marketing plans tailored 
individually for them. In addition, 
Ms. Wesler has given marketing 
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tion efforts.24 It would logically hold 
that parties engaged in actual litiga- 
tion against a common adversary on 
the same issue or issues would likewise 
share common interests. 

As for the second factor, the party 
making the disclosure must have a 
reasonable basis for believing that the 
disclosed work-product materials will 
be kept confidential by the party re- 
ceiving the materials. According to 
American Tel. and Tel. Co., when a 
transfer of work-product material to a 
party with common interests is con- 
ducted under a guarantee of confiden- 
tiality, the case against waiver is 
strengthened.” This guarantee should 
be made by way of a confidentiality 
agreement which, depending on the 
preferences of the parties, may be 
memorialized in a stipulated court or- 
der.26 Even if the party receiving the 
work-product material is by law bound 
to confidentiality, hence satisfying this 
second factor, counsel may still want 
to enter into a confidentiality agree- 
ment with that party for purposes of 
fortifying this second factor. 


The confidentiality agreement be- 
tween Westinghouse and the Depart- 
ment of Justice, although contributing 
to the waiver of the work-product claim 
of Westinghouse, was not itself held to 
be defective. This agreement provided 
that the Department of Justice would 
review work-product protected materi- 
als in the applicable files; that the 
information contained would not be 
disclosed to anyone outside of the De- 
partment of Justice; and that such 
review of the applicable documents 
would not constitute a waiver of Westing- 
house’s work-product privilege.27 

If memorialized in a court order, the 
order authorizing the transfer of the 
work-product material should also or- 
der the party receiving the information 
to maintain its confidentiality.28 A trans- 
fer in conformity with this second 
factor would be consistent with the 
promotion of trial preparation within 
the adversary system.?9 


“Fact” or “Opinion” 
Work Product? 
An additional factor which may be 
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considered is whether the material 
which is sought to be disclosed com- 
prises “fact” work product or “opinion” 
work product. Fact work product con- 
sists of factual information which per- 
tains to the client’s case and is pre- 
pared or gathered in connection there- 
with. Opinion work product consists of 
the attorney’s mental impressions, con- 
clusions, opinions, or theories 
concerning the client’s case. State v. 
Rabin, 495 So. 2d 257, 262 (Fla. 3d 
DCA 1986). A clear distinction has 
been drawn between these two types 
of work product with respect to the 
degree of protection provided.*° Gener- 
ally, fact work product is subject to 
discovery upon a showing of “need” 
whereas opinion work product is abso- 
lutely or nearly absolutely privileged.3! 
Thus it may be possible to disclose 
opinion work-product material regard- 
less of whether the proper require- 
ments have been met and still main- 
tain the privileged nature of these 
materials. 

This is exactly what occurred in In 
re Martin Marietta Corp., 856 F.2d 619 
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(4th Cir. 1988), cert. denied, 490 U.S. 
1011 (1989). In Martin Marietta, a 
former employee of that corporation 
was under indictment on various 
charges relating to defrauding the De- 
partment of Defense. This employee 
requested production of various docu- 
ments from Martin Marietta which 
requests were challenged by Marietta. 
Portions of these documents which 
Marietta sought to withhold had previ- 
ously been disclosed to the federal 
government by Marietta. The federal 
district court ordered Marietta to pro- 
duce these documents. 

In affirming in part and reversing 
in part, the Fourth Circuit Court of 
Appeals concluded that the disclosure 
by Marietta to the federal government 
comprised a waiver of the work- 
product privilege.*2 

At this point, the Fourth Circuit 
arrived at the question of whether a 
waiver of the work-product doctrine 
could apply to opinion work product. 
Marietta claimed that its documents 
involved comprised opinion work prod- 
uct and that no waiver of the privilege 
could occur as to that work product. 

The court held that even when there 
had been a waiver of the work-product 
protection, such a waiver should not 
extend to opinion work product.*? Two 
reasons were given. The first reason 
was that opinion work product is to be 
accorded great protection by the courts. 
The language of Fed. R. Civ. P. 26(b)(3) 
which states in part that “[iJn ordering 
discovery of such [work-product] mate- 
rials. . . the court shall protect against 
disclosure of the mental impressions, 
conclusions, opinions, or legal theories 
of an attorney ...” suggests special 


protection for opinion work product.%4 
The second reason was that the under- 
lying rationale for the waiving of the 
work-product protection has little ap- 
plication in the context of a pure 
expression of legal theory or legal 
opinion. There is relatively little dan- 
ger that a litigant will attempt to use 
a pure mental impression or legal 
theory as a sword or as a shield in the 
trial of a case so as to distort the 
factfinding process.*5 

Therefore, counsel may conclude that 
the work product which counsel wishes 
to disclose is opinion work product and 
hence may be disclosed without regard 
to possible waiver of the work-product 
protection. However, this would be a 
risky approach since the line between 
opinion and nonopinion work product 
can be a fine one.°® Furthermore, in 
spite of Martin Marietta, there is a split 
of authority as to the amount of protec- 
tion which should be given to opinion 
work product. Some federal courts have 
held that no showing of necessity can 
overcome the protection provided to 
such work product. Other federal courts 
have declined to adopt an absolute rule 
but have indicated that opinion work 
product is entitled to special protec- 
tion.37 In an abundance of caution, 
regardless of whether counsel feels 
that the work product is “opinion” or 
“fact,’ any disclosure should be in 
accordance with the principles previ- 
ously discussed in order to prevent the 
disclosure from amounting to a waiver. 


Conclusion 

Work-product material may be vol- 
untarily disclosed to a third party 
without waiving the privilege as to an 


adversary. So long as the party receiv- 
ing the material is not an adversary 
who is not restricted by law from 
disclosing the material, shares com- 
mon interests with the party making 
the disclosure, and the parties enter 
into a confidentiality agreement, the 
protections provided by the work- 
product doctrine should prevent an 
adversary from being able to obtain the 
work-product materials. 

However, this cumbersome approach 
should be abandoned and replaced with 
a test recognizing a waiver of the 
work-product immunity only upon an 
actual disclosure of the work product 
to an adversary who is not obligated 
by law to maintain confidentiality.*® 
The Florida and federal court rules 
should be amended to include this 
practical, result-oriented test.39 

As part of the exercise of professional 
judgment, an attorney may determine 
that proper case preparation demands 
consultation and exchange with other 
knowledgeable persons. Consequently, 
the attorney may need to disclose work- 
product materials to others whose in- 
formed assistance is considered valu- 
able. Because of a concern that a court 
might consider the disclosure a waiver 
of the work-product immunity, counsel 
may be discouraged from making the 
disclosure or at the very least, counsel 
may be wary of making such a disclo- 
sure.‘0 

Therefore, the present technicalities 
in the law regarding waiver may well 
be impairing the efficiency of the ad- 
versary system, forcing attorneys to 
forego zealous case preparation on be- 
half of their clients in order to avoid a 
potential, albeit involuntary, waiver 


BLACKSTONE Legal Supplies, Inc. 


3732 N.W. 16TH STREET ¢ FORT LAUDERDALE, FL 33311 


ECONOCORP” 


A COMPLETE CORPORATE BOOK 
INCLUDES: BINDER * MINUTES * STOCK CERTIFICATES ¢ INDEXES 
RUBBER STAMP SEAL * TRANSFER LEDGER * GOVERNMENT FORMS 


TALLAHASSEE FILING SERVICES AVAILABLE 
SELLING EXCLUSIVELY TO FLORIDA ATTORNEYS FOR OVER 15 YEARS 
CATALOG OF LEGAL SUPPLIES AVAILABLE ON REQUEST 


(305) 791-2100 © DADE 945-3450 
FL WATS 1-800-940-2110 © FAX (305) 583-4117 


20 THE FLORIDA BAR JOURNAL/JANUARY 1993 


of the work-product immunity.*! Adop- 
tion of this practical approach would 
go a long way toward preventing or 
solving such a problem.*? 9 
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lorida trial attorneys have 
for years struggled with con- 
fusing and often conflicting 
statutes and court rules gov- 
erning offers of judgment in civil cases. 
The evolution of Florida Rule of Civil 
Procedure 1.442, F.S. §768.79, and F.S. 
§45.061, and the uncertainty created 
by the concurrent applicability of their 
often inconsistent provisions, is well 
documented.! This article presumes a 
basic familiarity with the subject mat- 
ter, and the tortuous history of these 
provisions will not be retraced here. 
In eminent domain proceedings, how- 
ever, offers of judgment are governed 
by the unique provisions contained in 
F.S. Ch. 73.2 The validity of those 
provisions must be examined in light 
of the general principles enunciated 
by the Supreme Court in its various 
decisions concerning offers of judgment 
in civil cases. Such a review of the offer 
of judgment provisions in Ch. 73 com- 
pels the conclusion that, to the extent 
the procedural aspects of Ch. 73 differ 
from those contained in F.S. §768.79, 


by Richard A. Harrison 


the latter supersede the former and the 
procedural aspects of offers of judg- 
ment, even in eminent domain cases, 
are governed by §768.79.3 By utilizing 
the more liberal provisions of §768.79, 
condemning authorities may be able 
to reduce the cost of acquiring private 
property for public use by limiting the 
amount of attorneys’ fees and litigation 
expenses recoverable by condemnees. 


The Substantive/ 
Procedural Analysis 

Some understanding of the Florida 
Supreme Court’s analysis of offer of 
judgment statutes generally is neces- 
sary in order to review critically those 
provisions in Ch. 73. The court’s efforts 
to clarify the law governing offers of 
judgment began in 1988 when, as re- 
counted in Florida Bar Re: Amendment 
to Rules of Civil Procedure, Rule 1.442 
(Offers of Judgment), 550 So. 2d 442 
(Fla. 1989), the court requested the 
Civil Procedure Rules Committee to 
examine any possible conflict between 
F.S. §§768.79 and 45.061, and Rule 


1.442. In response, the committee peti- 
tioned the court to adopt a new Rule 
1.442 and urged the court to declare 
§§768.79 and 45.061 unconstitutional. 

The court declined to address the 
constitutionality of the purely substan- 
tive aspects of the two offer of judg- 
ment statutes, noting the nonadver- 
sarial nature of the petition.* The court 
agreed, however, that the statutes im- 
pinged upon the court’s duties, pursu- 
ant to Article V, §2(a) of the Florida 
Constitution, to adopt uniform rules of 
procedure governing the courts of the 
state. The court held: “[T]he confusion 
created by the enactment of sections 
768.79 and 45.061 and their uncertain 
relationship to Rule 1.442 require this 
court to adopt a new rule. . . . To the 
extent the procedural aspects of new 
Rule 1.442 are inconsistent with sec- 
tions 768.79 and 45.061, the rule shall 
supersede the statutes.”5 

The Supreme Court expounded fur- 
ther on its substantive/procedural analy- 
sis when it reviewed the constitu- 
tionality of F.S. §45.061 in Leapai v. 


THE FLORIDA BAR JOURNAL/JANUARY 1993 23 


‘ 


Milton, 595 So. 2d 12 (Fla. 1992). The 
Fifth District Court of Appeal had 
determined that the procedural aspects 
of the statute, which were superseded 
by Rule 1.442, were not severable from 
the substantive aspects of the statute 
and held the entire law to be unconsti- 
tutional. The Supreme Court rejected 
the Fifth District’s reasoning. The court 
noted that statutes, particularly those 
relating to the judicial process that 
necessarily involve both procedural and 
substantive provisions, should be con- 
strued to effectuate the express legisla- 
tive intent.’ “To strictly apply the non- 
severance principle,’ the Supreme 
Court explained, “would make it in- 
creasingly difficult to adopt new judi- 
cial process proposals that have both 
substantive and procedural aspects.”® 
The Supreme Court found that the 
procedural aspects of §45.061 were sev- 
erable from the language creating the 
substantive right to attorneys’ fees and 
costs, and upheld the statute, as modi- 
fied by Rule 1.442 concerning pro- 
cedure, as constitutional.? 

In Timmons v. Combs, 17 Fla. L. 
Weekly S443 (Fla. July 9, 1992), an- 
other case decided under F.S. §45.061, 


the court held that a defendant who 
had made an offer of judgment could 
recover attorneys’ fees from the plain- 
tiff following a jury verdict of no liabil- 
ity. Previous decisions under an earlier 
version of F.S. §768.79, which had 
referred to the “judgment obtained by 
the plaintiff?’ had concluded that a 
defendant could not recover attorneys’ 
fees after a dismissal or a judgment of 
no liability, since neither amounted to 
a judgment “obtained by the plain- 
tiff”’!° The court, referring to its earlier 
decision in Leapai, noted that “the 
circumstances under which a party is 
entitled to costs and attorney’s fees is 
substantive and ... a rule can only 
control procedural matters.”!! After ac- 
knowledging that §45.061 had no ap- 
plication to causes of action accruing 
after October 1, 1990,!2 leaving §768.79 
as the only viable offer of judgment 
statute for new causes of action, the 
court noted that §768.79 also contained 
procedural aspects that were within 
the court’s exclusive rulemaking prov- 
ince. The Supreme Court then sponta- 
neously repealed its own Rule 1.442 
and adopted the procedural provisions 
of §768.79 as a rule of court, effective 
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as of the date of the opinion. 

The principles underlying the court’s 
recent decisions concerning offers of 
judgment can be fairly summarized as 
follows: 

a) The circumstances under which a 
party is entitled to recover attorneys’ 
fees is substantive, and court rules can 
control only procedural matters. 

b) To the extent that offer of judg- 
ment statutes attempt to regulate court 
procedures, they impinge upon the ex- 
clusive rulemaking authority of the 
Supreme Court and are invalid. 

c) To the extent that offer of judg- 
ment statutes contain both substantive 
and procedural aspects, the procedural 
aspects are superseded by the appro- 
priate court rule, but the substantive 
statutory right to recover attorneys’ 
fees will be upheld.!% 

Unfortunately, the court has only 
once identified any particular provi- 
sion of the offer of judgment rules as 
substantive or procedural. In Florida 
Bar Re: Amendment to Rules of Civil 
Procedure, Rule 1.442 (Offers of Judg- 
ment), 550 So. 2d 442 (Fla. 1989), the 
court indicated, by way of example, 
that the time limit for acceptance of 
an offer of judgment was procedural. 
Beyond that, the court has provided 
little guidance to assist practitioners 
in distinguishing between the proce- 
dural and substantive aspects of the 
offer of judgment statutes. 


The Court’s 
Rulemaking Authority 
The Supreme Court is vested with 
exclusive authority to regulate proce- 
dure in the court system. Article V, 
§2(a) of the Florida Constitution pro- 
vides: 
§ 2. Administration; practice and procedure 
(a) The supreme court shall adopt rules 


for the practice and procedure in all courts 
including the time for seeking appellate 
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The legislature’s only function in 
connection with rules of procedure is 
in the nature of a veto: It can repeal a 
rule by a two-thirds vote, but has no 
authority to enact, alter, amend, or 
modify court rules.'4 Any legislative 
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enactment that encroaches upon the 
Supreme Court’s authority violates the 
separation of powers doctrine embod- 
ied in Article II, §3 of the Florida 
Constitution. !5 

Although the entire area of sub- 
stance and procedure has been referred 
to as a “twilight zone,”!® the Supreme 
Court has developed general guidelines 
to distinguish between the two. “Sub- 
stantive law,” the court has explained, 
“creates, defines, adopts and regulates 
rights, while procedural law prescribes 
the method of enforcing those rights.”!7 
The term “practice and procedure” en- 
compasses “the course, form, manner, 
means, method, mode, order, process 
or steps by which a party enforces 
substantive rights or obtains redress 
for their violation.”!® Stated in another 
fashion, “practice and procedure” is 
“the method of conducting litigation.”9 
The offer of judgment provisions of 
F.S. Ch. 73 must be reviewed with 
these principles in mind. 


Statutory Framework 

As noted earlier, offers of judgment 
in eminent domain cases are controlled 
by the unique provisions of F.S. Ch. 
73. The relevant statutes are §73.032, 
§73.091, and §73.092. Because the text 
of these provisions is essential to a 
proper analysis, they are set out here 
in full: 

73.032 Offer of judgment.— 

(1) The petitioner may serve a defendant 
with an offer of judgment no sooner than 
120 days after the defendant has filed an 
answer and no later than 60 days prior to 
trial. 

(a) The offer of judgment must: 

1. Be in writing; 

2. Settle all pending claims with the 
defendant exclusive of attorney’s fees and 
costs; 

3. State that the offer is made pursuant 
to this section; 

4. Name the defendants to whom the 
offer is made; 

5. Briefly summarize any relevant condi- 
tions; 

6. State the total amount of the offer; and 

7. Include a certificate of service on all 
parties. 

(b) The offer of judgment must be served 
in the same manner as other pleadings 
upon the defendants to whom it is made, 
but may not be filed unless it is accepted 
or unless filing is necessary to enforce this 
section. 

(c) The offer of judgment shall be deemed 
rejected unless accepted by filing both a 
written acceptance and the written offer 
with the court within 30 days after service 
of the offer. Upon proper filing of both the 
offer and acceptance, the court shall enter 
judgment thereon. A rejection of an offer 


terminates the offer. 

(d) The petitioner may withdraw the offer 
in a writing served on the defendant before 
a written acceptance is served on the peti- 
tioner. Once withdrawn in this manner, an 
offer is void. 

(2) At the time an offer of judgment is 
made by the petitioner, the petitioner shall 
identify and make available to the defen- 
dant the construction plans, if any, for the 
project on which the offer is based. 


73.091 Costs of the proceedings.— 
Except as provided in s. 73.092, the peti- 
tioner shall pay all reasonable costs of the 
proceedings in the circuit court, including, 
but not limited to, a reasonable attorney’s 
fee, reasonable appraisal fees, and, when 
business damages are compensable, a rea- 
sonable accountant’s fee, to be assessed by 
that court. 


interests in Tallahassee. 


New Perspectives On Real Estate Practice #15: 


Help! 


We’ve written in these pages about a metamorphosis in the 
legal profession, real estate practice in particular, and the inherent 
questions arising with this transition. Should I stay in real estate? 
If so, how do I compete? How do I market my practice? How can 
I improve the public’s image of my profession? How do I become 
cost efficient? How do I provide better service? 

Florida real estate has been a viable practice area for attorneys 
for many, many years. It still is. Attorneys control 30 to 35 percent 
of this market. But being a real estate lawyer in Florida today is 
much more challenging now than ever before. It carries its own set 
of demands, and requires the right tools for success. 

Fortunately, for the real estate practitioner, there is help. 
And it comes from an organization whose purpose is to preserve 
and facilitate real property practice for Florida lawyers. 

Attorneys have access to a collection of law firm marketing 
materials that can be individualized for their practice, proven to be 
useful tools for business referral. To generate local visibility for 
their profession and their practices, lawyers have the opportunity 
to participate in local publicity campaigns that promote their 
involvement in real estate transactions. 

Attorneys can remain current on developments in real estate 
law and hone their professional skills through an abundance of 
relevant seminars, educational programs, and publications. They 
can consult staff lawyers for up-to-the-minute advice and counsel 
on title questions. Law firm support personnel can participate in a 
series of programs designed to improve job performance, as well 
as enhance careers. Practitioners derive benefits from ongoing 
specialized advocacy services, including an aggressive lender 
relations program that facilitates relationships with the lending 
community, and a state lobbying function that guards their 


Help springs eternal. All you have to do is ask. 


of Information 
Service 
of Innovation 


For a copy of The Fund’s position paper on the legal profession, write: 
Attomeys’ Title Insurance Fund, Inc. 
Attention: Marketing Services 
P.O. Box 628600 
Orlando, FL 32862-8600 


© 1993 Attorneys’ Title Insurance Fund, Inc. 
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DISPUTE? 


Construction dispute 
resolution is a jungle. 


There is so much to know that 
only a construction specialist 
can know the way through that 
construction jungle. 


WHI is that specialist. We have 
the experts. We have the know- 
ledge. We have the experience. We 
can help you find the answers 
you need. Quickly. And cost 
effectively. As we have for over 
twenty-five years. 


Take a moment right now to find 
out how we can help you, too. 
Call and ask to talk to Dave 
Wheeler. He’ll help you get 
through the jungle. 


(813) 962-1618 


WAGHER-HOHNS ‘INGLIS -INC. 


Construction Consultants 


——— “We Know How” — 


73.092 Attorney’s fees.— 


(6) Notwithstanding any other provision 
of law, if an offer of judgment made by the 
petitioner, pursuant to s. 73.032, is rejected 
and the verdict or judgment is less than or 
equal to the offer of judgment, no attorney’s 
fees or costs shall be awarded for time spent 
by the attorney or costs incurred after the 
time of rejection of the offer, except for 
apportionment or other supplemental pro- 
ceedings. 


Analysis of the 
Eminent Domain Statutes 

The purely substantive nature of 
§73.091 is readily apparent. In that 
section, the legislature grants a con- 
demnee the substantive right to re- 
cover all costs of the condemnation 
proceedings, including the condemnee’s 
attorneys’ fees and the fees of experts 
such as appraisers and accountants. 
Nothing in §73.091 could reasonably 
be deemed to be procedural. 

Section 73.092(6) permits the con- 
demning authority to limit, but not 
eliminate, the condemnee’s right to 
recover attorneys’ fees. If the condemn- 
ing authority makes an offer of judg- 
ment under §73.032 that is not ac- 
cepted and the jury’s determination of 
full compensation is less than or equal 
to the amount offered, the condemnee 
recovers no attorneys’ fees or costs 
incurred after the rejection of the offer. 

The cumulative effect of §§73.091 
and 73.092(6) distinguishes offers of 
judgment in eminent domain cases 
from those in civil actions in two sig- 
nificant manners. First, only the con- 
demning authority can make an offer 
of judgment under Ch. 73. Under F.S. 
§§45.061 or 768.79, of course, either 
litigant can make an offer of judgment. 
More importantly, a condemning author- 
ity’s offer of judgment does not entitle 
or permit it to recover its own attor- 
neys’ fees; it merely limits the amount 
of attorneys’ fees the condemning author- 
ity will be required to pay the con- 
demnee. In contrast, the offeror in a 
civil action to which §768.79 or §45.061 
applies recovers the offeror’s own attor- 
neys’ fees if the judgment is favorable 
and the requirements of the relevant 
statute are met. 

Thus, while the condemning author- 
ity has no substantive right to recover 
its own attorneys’ fees under Ch. 73, 
it can limit the amount of fees recover- 
able by the condemnee. Section 
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73.092(6) is best viewed as a legisla- 
tively imposed limitation on the legis- 
latively created right of the condemnee; 
the statute does not dictate the me- 
chanical or procedural requirements 
of an offer of judgment, it establishes 
the substantive result achieved by utiliz- 
ing that procedure. 

Section 73.032, on the other hand, 
appears to be entirely procedural. Cer- 
tainly §73.032(c), governing the time 
limits for acceptance of an offer, is 
procedural; that was the single specific 
example of a procedural provision given 
by the Supreme Court.?° The remain- 
ing provisions of §73.032, governing 
the timing, form, service, and with- 
drawal of offers of judgment and the 
identification of project construction 
plans, seem, on an intuitive level, to 
be procedural. The condemnee’s right 
to recover attorneys’ fees has already 
been provided for elsewhere; the offer 
of judgment provisions do not create 
any substantive right to attorneys’ fees 
on the part of the condemning author- 
ity, but merely provides a procedure 
by which the attorneys’ fees recover- 
able by the condemnee may be limited. 

The intuitive sense that the remain- 
ing provisions of §73.032 are proce- 
dural can best be confirmed by compar- 
ing the statute to the version of Rule 
1.442 adopted by the Supreme Court 
in 1989.2! As already noted, the court 
in that case was cognizant of the demar- 
cation between the legislature’s right 
to make substantive law and the court’s 
constitutional duty to adopt uniform 
rules of procedure. The court was 
hesitant to adopt the type of sanction 
proposed by the Civil Procedure Rules 
Committee, for fear that to do so might 
impinge upon the legislative preroga- 
tive to enact substantive law. Indeed, 
because the petition before the court 
was nonadversarial, the court refused 
even to address the constitutionality 
of the “purely substantive aspects of 
§§768.79 and 45.061.”22 

Given the court’s statement that it 
was acting pursuant to its constitu- 
tional duty “to adopt uniform rules of 
procedure governing the courts of this 
state,” and its express concern that it 
not encroach upon the legislature’s 
domain, one can reasonably assume 
that the provisions the court adopted 
at that time were only those provisions 
that it deemed procedural. The version 
of Rule 1.442 adopted by the court in 
1989 contained provisions controlling 


Maly 
DAA 
ay) f 
| 

VY 
OAV. 
Ss 


the timing, form, service and with- 
drawal of offers of judgment.?% 

Similarly, the original version of Rule 
1.442, which predates any statutory 
provision on offers of judgment, ad- 
dressed the timing, form, and service 
of offer.24 The Supreme Court has ap- 
parently always considered such mat- 
ters to faii within its constitutional 
authority to regulate practice and pro- 
cedure. 


Effect of Superseding 
Provisions of F.S. §768.79 

Because F.S. §73.032 is procedural, 
those provisions are superseded by the 
procedural aspects of F.S. §768.79.25 
The statutes differ in many respects 
and a careful review is required to 
ensure compliance with all procedural 
requirements. 

One threshold concern is the lan- 
guage of §768.79 that apparently lim- 
its its application to civil actions for 
damages.” Condemnee’s counsel might 
argue, based on this language, that 
§768.79 simply cannot be applied in 
eminent domain proceedings. That ar- 
gument lacks merit for two reasons. 

First, the Supreme Court has adopted 
only “the procedural aspects” of §768.79 
as its rule of court.2” The statement of 
applicability in §768.79 is irrelevant, 
because Ch. 73 clearly contemplates 
the use of the offer of judgment mech- 
anism in condemnation cases.28 The 
court need not consult §768.79 to ascer- 
tain whether an offer of judgment can 
be made in an eminent domain case, 
but only how and when an offer is 
made and accepted. 

Even if this limiting language of 
§768.79 were to be asserted in this 
manner, an eminent domain proceed- 
ing can be viewed, in essence, as an 


action for damages by the landowner 
against the condemning authority. De- 
fenses to the actual taking are few and 
rarely successfully asserted. Under the 
“quick take” procedure of F.S. Ch. 74, 
title to the property being taken vests 
in the condemning authority “immedi- 
ately upon the making of the deposit” 
into the court registry of the good faith 
estimate of value.29 Whether or not the 
quick take procedure is employed, the 
jury “shall determine solely the amount 
of compensation to be paid’”° Thus, 
in a practical sense, condemnation cases 
generally proceed on the issue of com- 
pensation and can easily be viewed as 
actions “for damages.”3! 

Comparison of §73.032 and the su- 
perseding provisions of §768.79 reveals 
several minor but notable inconsisten- 
cies and one extremely significant dif- 
ference. Section 73.032, for example, 
permits an offer of judgment to briefly 
summarize “any relevant conditions.”2? 
No such conditions are permitted un- 
der F.S. §768.79.53 Acceptance of an 
offer under §768.79 is accomplished 
by filing a written acceptance with the 
court.54 Under §73.032, acceptance re- 
quires that both a written acceptance 
and the written offer be filed.*5 The 
procedure for withdrawal of an offer 
also varies. Under §768.79, a with- 
drawal is effective if served before the 
offeree files its acceptance;° under 
§73.032, the withdrawal must be served 
prior to the offeree’s service of a written 
acceptance.37 

With respect to the timing of offers 
of judgment, the superseding provi- 
sions of §768.79 have a significant 
effect. Under §73.032(1), no offer of 
judgment can be made by the con- 
demning authority sooner than 120 
days after the condemnee filed its an- 
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swer. Astute and aggressive con- 
demnee’s attorneys take full advantage 
of this timing provision by retaining 
their experts and doing as much of 
their discovery and trial preparation 
as possible during this 120-day win- 
dow.38 Even if the amount of compen- 
sation awarded is less than the offer 
of judgment, the condemnee will still 
recover all costs and attorneys’ fees 
incurred prior to rejection of the offer.°9 
Under the current provisions of §73.032, 
condemnees are assured of recovering 
virtually all of their costs, expert wit- 
ness fees, and attorneys’ fees from the 
condemning authority. Thus, the stat- 
ute as written does little to dissuade 
condemnees from the pursuit of 
meritless claims. 

This tactic can be defeated by the 
use of §768.79, which contains no limi- 
tation on the timing of an offer of 
judgment. By making an offer of judg- 
ment as early as possible, the con- 
demning authority can shift more of 
the condemnee’s attorneys’ fees and 
costs into that portion of the total that 
will be subject to forfeiture if the judg- 
ment amount is less than the offer. 
Since the condemnee’s litigation ex- 
penses are usually substantial, if not 
disproportionate to the value of the 
property being taken, the economic 
ramifications of this change for con- 
demning authorities could be extremely 
significant. The cost of acquiring pri- 
vate property for public use may be 
greatly reduced if condemning authori- 
ties promptly make offers of judgment 
under F.S. §768.79. 


Conclusion 

Although no court has yet ruled on 
the nature of F.S. §73.032, in this 
author’s view, the statute is entirely 
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procedural. Accordingly, its require- 
ments are superseded by the provisions 
of F.S. §768.79. For the most part, the 
differences in the two statutes are 
minor and technical, but the lack of 
any limitation on the timing of offers 
of judgment in §768.79 is significant. 
By utilizing §768.79 to make offers of 
judgment early in the course of con- 
demnation proceedings, condemning 
authorities can eliminate the 120- to 
150-day period of “free” discovery and 
trial preparation previously enjoyed 
by condemnees under §73.032 and may 
reduce the cost of acquiring private 
property for public use. 0 
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SPOTLIGHT ON VOLUNTARY BARS 


Professional Guide for Physicians and Attorneys 


ast year, under the direction 

of Robert Levine, M.D., and 

the late James F. Cooney, 

Jr., attorney, and through 
the joint efforts of the Palm Beach 
County Bar Association and the Palm 
Beach County Medical Society, an up- 
dated version of the “Professional Guide 
for Physicians and Attorneys in Palm 
Beach County” was published. 

As outlined in the preface of the 
guide, its intent is to assist both physi- 
cians and attorneys in their interre- 
lated practice by 1) promoting better 
communication and understanding be- 
tween physician and attorney; 2) 
promoting the welfare and well-being 
of patient or client; 3) establishing 
guidelines that conform with the high- 
est codes of ethics consistent with both 
professions; and 4) establishing guide- 
lines mutually acceptable to both 
professions. 

The guide contains information on 
physician-patient privilege and confi- 
dentiality, physician-patient eviden- 
tiary privilege in Florida, and the scope 
of medical examinations requested by 
counsel or ordered by the court, law 
pertaining to the presence of an attor- 
ney and court reporter at such exami- 
nations, and usage of written medical 
reports prepared for courts or attor- 
neys. 

The guide contains a section on re- 
ports required by the Florida Automo- 
bile Reparations Reform Act and re- 
ports required by Florida Department 
of Labor and Employment Security in 
workers’ compensation cases. 

The section on depositions contains 
information on subpoenaing medical 
records, deposition fees, the physician 
as a witness in court or at a deposition, 
choice of language by medical wit- 
nesses and the physician on the wit- 
ness stand or at a deposition. 


The local bar and 
the medical society 
in Palm Beach 
County produced a 
handbook to assist 
both groups in their 
interrelated 
practices 


Part seven details the appropriate 
relationship of physician and attorney 
prior to trial, including privileged in- 
formation and conferences. Part eight 
includes general information con- 
cerning trial, subpoenas for trial 
and recommended policy regarding sub- 
poenas, and physicians’ appearance and 
duty to testify. 

The trial procedure section discusses 
the province of the objection and cate- 
gorical answers. There is a section on 
compensation to physician, and consid- 
eration and disposition of complaints 
including avoiding interprofessional 
complaints and disputes/arbitration. 

The existence of this guide is of great 
benefit not only to the attorney and 
physician, but also indirectly to the 
public as well. The benefit to the attor- 
ney and physician is that through this 
upfront and direct referral source the 
two groups can learn how to work 
together more effectively, thus saving 


time, money, and aggravation. This 
more effective relationship ultimately 
works best to serve the client/patient 
needs. 

Twenty-three attorneys and 12 phy- 
sicians met over a two-year period 
planning, drafting, and editing the 
guide, with the support of Palm Beach 
County Bar Association Past-president 
Carl M. Mathison, Jr., and Palm Beach 
County Medical Society Past-president 
McKinley Cheshire, M.D., and Presi- 
dent Mas Massoumi, M.D. Credit is 
also given to attorney James Farrell, 
who was at the forefront of this project 
at its inception over three years ago. 

The costs were relatively minimal for 
the Palm Beach County Bar Associa- 
tion as well as the medical society. 

The Palm Beach County bar has 
available copies for attorneys who prac- 
tice in the area of personal injury and 
the medical society has thousands of 
copies for use by orthopedic and other 
physicians who may benefit from the 
guide. Copies are available through the 
Palm Beach County Bar Association 
for $5 for members and $7 for nonmem- 
bers. To order please send a check 
payable to the Palm Beach County Bar 
Association at 105 South Narcissus 
Ave., Suite 204, West Palm Beach, 
Florida 33401. 


In Memoriam 
The Palm Beach 
County Bar Associa- 
tion takes this oppor- 
tunity to remember 
the late James F. 
Cooney, Jr., co-chair 
of the “Professional 
‘ _ Guide for Physicians 
and Attorneys in 
Palm Beach County,” who passed away 
six months after the guide’s publica- 
tion. 0 
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TAX LAW NOTES 


Designating Trusts as Beneficiaries 
of Retirement Plans 


enefits from retirement 
plans, whether they consti- 
tute “individual retirement 
accounts,”! ‘qualified 
plans,”? or “nonqualified plans,” are 
increasingly a substantial portion of 
individual wealth. Integrating the dis- 
position of this wealth with trusts can 
be as important as using trusts for the 
disposition of any other form of wealth. 
In many circumstances, proper coordi- 
nation of the distribution of retirement 
plan benefits with a trust provides the 
only means of accomplishing optimum 
tax planning and implementing a per- 
son’s true testamentary intent. The 
extent of unresolved issues in this 
area, however, suggests the need for 
private letter rulings when doing so. 
This article explores these issues and 
offers insight into various planning 
alternatives that are supported by ex- 
isting statutory authority and which 
appear to fall within the Internal Reve- 
nue Service’s current ruling position. 


Common Problem Cases 
Equalization 

It is more and more common with 
estates in the $1 million to $2 million 
range to find one spouse owning or 
participating in a retirement plan that 
consists of more than 50 percent of a 
couple’s combined wealth. Pre-death 
equalization of the couple’s respective 
estates to fully utilize their “unified 
credits”’* and $1 million generation- 
skipping tax exemptions by dividing 
retirement plan benefits is generally 
impossible without adverse income tax 
results, since a gift of retirement plan 
assets from one spouse to another will 
normally necessitate a taxable distri- 
bution.5 Some retirement plan 
survivors’ benefits may be vested and 
included in the estate of a nonpartici- 
pant spouse even if the plan participant 
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of the distribution of 
retirement plan 
benefits with a trust 
provides the only 
means of 
accomplishing 
optimum tax 
planning, in many 
circumstances 


by Joseph C. Kempe 


survives, but generally this will not 
result in beneficial use of the nonparti- 
cipant spouse’s unified credit.® Post- 
death equalization, however, appears 
quite possible if the plan participant 
dies first. 


Principal Accumulation 

A potentially negative consequence 
in designating a spouse as the primary 
surviving beneficiary of a retirement 
plan is the loss of control by the 
participant over the “principal”’ of the 
survivor’s benefit. This loss of control 
over principal occurs whether actual 
control over the manner of distribution 
passes to the surviving spouse, or the 
participant’s interest in the retirement 
plan is annuitized, since an annuity 
will typically invade principal at some 
point. Designating a trust as the bene- 
ficiary of retirement plan survivor 
benefits provides a stopping place for 
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the accumulation of principal, while 
the distribution of “income”® to the 
surviving spouse may be mandatory 
to provide the particular tax result 
sought (e.g., qualify for marital deduc- 
tion). The ability to modify the 
beneficiary of qualified plans, other 
than IRA’s, to accomplish these objec- 
tives is restricted, however, and may 
require a spouse’s consent.9 


Noncitizen Spouse 

The designation of a noncitizen 
spouse as the beneficiary of a retire- 
ment plan ostensibly results in estate 
tax,!° unless absorbed by the unified 
credit under Code §2010. There is no 
present means of deferring estate tax 
on retirement plan benefits that pass 
to a surviving noncitizen spouse, other 
than qualifying the benefit as a “quali- 
fied domestic trust” under Code §2056A 
(QDT).!! Since it is assumed most 
retirement plans will not themselves 
qualify as QDT’s, though it appears 
possible in certain circumstances,!” the 
only clear means of deferring estate tax 
is through proper coordination of the 
retirement plan distribution with a 
QDT. The Revenue Reconciliation Act 
of 1990 directed the IRS to issue regu- 
lations on circumstances where certain 
annuities will independently qualify 
as QDT’s,!° but to date these regula- 
tions have not been issued or proposed. 


Required Distribution Rules 
All qualified retirement plans under 
Code §401, and IRA’s qualified under 
Code §408, are subject to rules which 
require minimum distributions com- 
mencing on April 1 following the date 
the participant reaches age 70 and a 
half (the “required beginning date” or 
RBD) or the participant’s death.'4 All 
such plans are required to comply with 
these rules to obtain qualified status 


| 


under Code §401.!5 IRA trusts or agree- 
ments must be amended to conform 
with these requirements before May 
18, 1993.16 Distributions made more 
frequently than what the minimum 
distribution rules require are not pro- 
hibited, so that a plan participant and 
a surviving beneficiary can possess a 
power to immediately withdraw the 
account balance or present value of the 
accrued benefit (i.e., a power of revoca- 
tion or a general power of appointment). 
Nonqualified plans are not subject to 
statutorily required distribution rules. 

Code §401(a)(9)(A) provides that a 
plan will not possess qualified status 
unless the entire interest of the partici- 
pant must be: 1) distributed to the 
participant not later than the RBD; 2) 
distributed, beginning not later than 
the RBD, in accordance with regula- 
tions, over the life of the participant 
or lives of the participant and a desig- 
nated beneficiary; or 3) distributed, 
beginning not later than the RBD, in 
accordance with regulations, over the 
life expectancies of the participant and 
the designated beneficiary. These rules 


are explained further under the pro- 
posed regulations.!7 


Survivor Benefits 

Upon the death of the participant, 
the rules are intended to avoid any 
further deferral. Distributions, once 
begun, must continue with the same 
frequency.!®8 If distributions had not 
begun by the participant’s death, and 
the designated beneficiary is not a 
spouse, the survivor benefits must be 
accelerated and completely paid within 
five years.!9 

There are two except’ 
year rule. The first per a distribu- 
tion in equal perioc payments, 
beginning no later than one year after 
the participant’s death, to any desig- 
nated beneficiary over the life or life 
expectancy of that beneficiary.2° The 
second exception applies only where 
the designated beneficiary is the spouse. 
If the spouse is a designated benefici- 
ary, the beginning date for payment of 
the survivor’s benefit may be deferred 
until the RBD of the deceased partici- 
pant, had he or she survived.?! Any 
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plan benefits remaining after the sur- 
viving spouse’s death must be dis- 
tributed to survivors in the same 
manner as would be required if the 
plan participant’s surviving spouse 
were the plan participant.22 


Who May Be a 
Designated Beneficiary 

The required distribution rules are 
clearly defined in Code §401(a)(9), and 
require the designation of a surviving 
beneficiary by the RBD. A designated 
beneficiary is limited by statute to 
“individuals.”23 However, this limita- 
tion is expanded by proposed regula- 
tions. The preamble to Prop. Reg. 
§1.401(a)(9) provides that these regula- 
tions may be relied upon pending final 
regulations. 

A designated beneficiary must be 
named prior to the RBD.”4 If a benefici- 
ary is not named by the RBD, or is 
improperly named, the regulations re- 
quire distributions to commence as if 
no beneficiary were designated, limit- 
ing the required distribution period to 
the life or life expectancy of the partici- 
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pant, if distributions have commenced, 
or the five-year rule.25 


Estates and Trusts 

Code §401(a)(9) and the proposed 
regulations disallow estates from quali- 
fying as a designated beneficiary.?6 
However, the IRS has specifically ruled, 
on a private basis, that estates can be 
looked through, as if a conduit, with 
the ultimate individual recipient of the 
survivor’s benefit treated as a proper 
designated beneficiary.27 

Trusts are not themselves treated 
as designated beneficiaries under the 
proposed regulations for purposes of 
determining required distributions, but 
are looked through to the individual 
beneficiaries if proper conditions are 
met. For purposes of meeting the re- 
quired distribution rules, and avoiding 
further deferral, the trust beneficiary 
with the shortest life expectancy will 
be considered the designated benefici- 
ary.28 A contingent beneficiary of a 
trust will be considered in determining 
the beneficiary with the shortest life 
expectancy.2? However, a death will 
not constitute a contingency for this 
purpose,*° leaving open the possibility 
of creative planning using disclaimers 
which default to a trust. In a typical 
circumstance, therefore, a surviving 
spouse will be the eldest trust benefici- 
ary and thus have the shortest life 
expectancy. Accordingly, his or her life 
expectancy will be considered in calcu- 
lating the permissible distribution 
frequency. It also appears that a spouse 
under these circumstances will be con- 
sidered the designated beneficiary for 
purposes of deferring required distri- 
butions until the RBD of the deceased 
participant.*! 

In order for a trust to qualify for 
permissible designation, as of the later 
of the date the trust is named as a 
beneficiary or the RBD, and all subse- 
quent periods, the following conditions 
must be met: 

(1) The trust must be valid under state law 
or would be but for the fact that there is no 
corpus; 

(2) The trust must be irrevocable; 

(3) The beneficiaries of the trust who are 
beneficiaries with respect to the trust’s 
interest in the employee’s benefit must be 
identifiable from the trust instrument; and 


(4) A copy of the trust instrument must be 
provided to the plan.*? 


State law may restrict testamentary- 
type dispositions by contract to un- 
funded trusts;33 Florida law would 
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not.°4 Conditions (2) and (4) therefore 
provide the greatest difficulty with the 
common Florida estate plan because it 
is unclear whether, prior to a plan 
participant’s RBD, a testamentary ir- 
revocable trust created from a revocable 
living trust will meet these conditions 
and constitute a proper designation. It 
would appear that conditions (2) and 
(4) are intended to prevent alteration 
of the trust beneficiaries who fix the 
required minimum distribution fre- 
quency as of the RBD. This concern is 
not generally present prior to the death 
or the RBD of the participant. There- 
fore, designation of a testamentary 
irrevocable trust, which is revocable 
prior to death, should be permissible 
prior to a participant’s RBD. The typi- 
cal revocable living trust would meet 
these conditions automatically at death, 
provided that the plan administrator 
was previously provided with a copy of 
the trust. If the plan participant is 
alive as of his or her RBD, a separate 
irrevocable trust would have to be 
signed and delivered to the plan ad- 
ministrator prior to that date. 


Is the Survivor’s Benefit an 
Annuity and Does It Matter? 

Whether survivor benefits of retire- 
ment plans are included in a deceased 
participant’s taxable estate, and the 
manner of inclusion, are troubling in- 
quiries that are marked by inconsistent 
court decisions and IRS interpreta- 
tions.*5 The troubling nature of these 
inquiries stems from the potential for 
inclusion of survivor benefits in a de- 
cedent’s taxable estate under seven 
Code provisions,®*° and attempts by the 
IRS to tax survivor benefits that do not 
fall squarely within any of these provi- 
sions.2’ From a practical standpoint, 
the manner of gross estate inclusion 
of a survivor’s benefit relates directly 
to whether a marital deduction for the 
value of the survivor’s benefit is avail- 
able and properly completing the Form 
706, Estate Tax Return. 


Code §2039: Annuities and 
Other Payments 

Code §2039 was enacted as an at- 
tempt by Congress to impose an estate 
tax on wealth transfers emanating 
from a decedent which were not clearly 
included in the decedent’s gross estate 
under any other Code provision.*® It 
essentially closes the gap between: 1) 
transfers of property by a decedent 


during life, includable under Code 
§§2033-2038 or §2040 where there is 
some retained right in the property 
possessed by the decedent through his 
or her date of death or a period related 
to the decedent’s life; and 2) death 
benefits paid by a third party as life 
insurance on the life of the decedent, 
includable under Code §2042 if the 
decedent possessed certain incidents 
of ownership. 

Code §2039 ostensibly causes gross 
estate inclusion of employer-provided 
survivor benefits in the form of annui- 
ties. However, it applies to survivor 
benefits in the form of single pay- 
ments®9 and distributions of property,*° 
neither of which are generally thought 
of as annuities. Code §2039 only ap- 
plies if the employee held the right to 
some monetary lifetime benefit: 1) for 
a period that does not end before his 
or her death; or 2) for a period that is 
determined with reference to his or her 
death. If the employee has no lifetime 
monetary right, a survivor’s benefit 
may escape gross estate inclusion as 
solely a death benefit in the nature of 
life insurance, provided that the IRS 
does not successfully argue for inclu- 
sion under some other Code provision.*! 

It is arguable that the manner of 
estate inclusion of some retirement 
plan survivors’ benefits is elective, with 
the sole relevant inquiry and IRS con- 
cern being whether the survivor’s 
benefit is included in a decedent’s gross 
estate. Limiting the inquiry in this 
manner, however, could jeopardize the 
marital deduction, because it presents 
a means of avoiding the “all income” 
requirement of Code §§2056(b)(5) and 
2056(b)(7)(B) and Reg. §20.2056(e)- 
2(b)(1). This is because Code 
§§2056(b)(6) and 2056(b)(7)(C), which 
provide a marital deduction for annui- 
ties that pass to a surviving spouse, 
do not require distribution of all in- 
come. (it is expected that Code 
§2056A(e) will produce a similar result 
for noncitizen surviving spouses.*?) For 
example, in many cases a required 
distribution will be zero for a lengthy 
period of time after the death of a 
deceased plan participant, since distri- 
butions can be deferred until the 
participant’s RBD if the designated 
beneficiary is a spouse and required 
distributions have not commenced. Fur- 
thermore, at the early stage of some 
required distributions that have com- 
menced, income on the fund or account 


j 


providing the survivor’s benefit could 
exceed the required distribution. Con- 
sistent treatment of an annuity under 
Code §2039 for both gross estate inclu- 
sion, and the marital deduction under 
Code §2056(b)(7)(C), therefore offers a 
useful planning alternative for income 
tax deferral if required distributions 
do not have to commence to meet the 
all income requirement. Proposed Regu- 
lation §20.2056(b)-7(c)(2) appears to 
require that an annuity, qualifying as 
“qualified terminable interest property” 
(QTIP),43 must pay an amount annu- 
ally to a surviving spouse to qualify for 
the marital deduction. This require- 
ment, however, is not supported by the 
statutory provisions of Code 
§2056(b)(7)(C). Furthermore, this regu- 
lation was proposed in 1984, well before 
the addition of Code §2056(b)(7)(C) in 
1988, and was probably intended for 
the annuity referenced in Code 
§2056(b)(7)(B). Therefore, deferral of 
payment of the survivor’s benefit ap- 


pears possible under Code 
§2056(b)(7)(C) while qualifying it for 
the marital deduction. 


IRA’s and accounts or funds of em- 
ployer-sponsored retirement plans, that 
relate to voluntary employee contribu- 
tions, differ from employer-provided 
benefits. The difference is that the 
participant, rather than the employer, 
is the transferor of property to these 
retirement plans. In most circum- 
stances involving these types of 
retirement plans it would appear more 
proper to require gross estate inclusion 
under Code §§2036-2038. Neverthe- 
less, the IRS has permitted gross es- 
tate inclusion under Code §2039.44 The 
option to use Code §2039 for gross 
estate inclusion, and the marital de- 
duction under Code §§2056(b)(6) or 
2056(b)(7)(C), presently appears within 
the IRS’ current ruling position and 
offers a valuable planning alternative. 


Designating Trusts 
QTIP or QDT Treatment 

The vast majority of reviewed cases 
and rulings in which taxpayers have 
sought to integrate retirement plan 
survivors’ benefits with trusts and ob- 
tain the marital deduction have done 
so by attempting to meet the “all 
income” requirement of Code 


§2056(b)(7)(B) and Reg. §20.2056(e)- 
2(b)(1). Satisfaction of the “all income” 
requirement is also generally typically 
attempted for coordination with QDT’s. 


Typically, the “all income” require- 
ment is met by specifying in the 
relevant retirement plan document,** 
or by representation of the taxpayer,*® 
that all income of the fund or account 
providing the survivor’s benefits will 
be paid to the surviving spouse with 
the designated beneficiary trust merely 
serving as a conduit. In these rulings, 
the assets of the designated beneficiary 
trust also had to qualify as QTIP, a 
QDT, or as property subject to a “power 
of appointment” (POA),47 since the 
assets of the retirement plan are inde- 
pendent of the assets of the designated 
beneficiary trust and they both must 
independently qualify for the marital 
deduction.*® Partial marital deduction 
qualification of both the survivor’s bene- 
fits and the designated trust should 
be possible to utilize the unified credit 
of a deceased plan participant.*? 


Annuity Treatment 

Code §2039 annuities can qualify for 
the marital deduction under Code 
§§2056(b)(6) or 2056(b)(7)(C), and nei- 
ther imposes a requirement to 
distribute all income from the account 


or fund providing the annuity. A Code 
§2039 annuity could therefore be paid 
to a QTIP or POA trust, or QDT, 
without the need to distribute income 
from the account or fund providing the 
survivor’s benefit or the need to pass 
out, as a conduit, the annuity payment 
paid to the trust to the surviving 
spouse, as was done in Private Letter 
Ruling 9204017. No reviewed case or 
ruling to date, however, has attempted 
to avoid the conduit approach. At- 
tempting to obtain a ruling on this 
issue, however, may necessitate an 
argument that the designation of a 
QTIP or POA trust, or QDT, is identi- 
cal to designating the surviving spouse 
as the beneficiary for tax purposes. 
Under Code §§678 and 2044, or §2056A, 
the surviving spouse could, in most 
circumstances, be considered the true 
income and estate tax taxpayer. The 
IRS, informally, has stated that many 
of its private letter rulings are prem- 
ised on this theory. 

The preferred manner of coordinating 
a retirement plan benefit with a trust 
is dependent on the objectives of the 
plan participant. If complete deferral 
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and control over principal is desired, 
it appears possible to designate a QTIP 
or POA trust, or QDT, as the desig- 
nated beneficiary of a Code §2039 
annuity and require that each pay- 
ment shall be added to the principal of 
the trust. Avoiding the funding of 
pecuniary devises by designating a 
residual marital type trust would be 
the preferred funding approach to avoid 
tax on phantom income, because survi- 
vors’ benefits will constitute “income 
in respect of a decedent.”©9 If it is 
determined that the “all income” re- 
quirement of Code §2056(b)(7)(B)(ii) 
must be met annually, the designated 
trust must serve only as a conduit of 
the income of the account or fund 
providing the survivor’s benefits, only 
partially limiting a plan participant’s 
ability to control the survivor’s benefit 
under the IRS’ present ruling position, 
since the principal component of each 
annuity payment could be added to 
trust principal and accumulated. 
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If the objective is to equalize a 
couple’s taxable estates and utilize 
some or all of a deceased plan partici- 
pant’s unified credit, a partial QTIP 
election appears possible.>! It is this 
author’s opinion, however, that a par- 
tial election would have to be made in 
such a way as to require that any 
portion of an annuity payment qualify- 
ing for the marital deduction would 
have to be paid to a trust or trust 
share®? that totally qualifies for the 
marital deduction. Payment to a non- 
qualifying trust or trust share would 
present a means of impermissible avoid- 
ance of tax under Code §§2044 or 
2056A on the death of the surviving 
spouse. 


Conclusion 

Retirement plans are increasingly a 
substantial portion of individual 
wealth. Properly integrating the dis- 
position of this wealth with trusts is 
the subject of unsettled rules of law. 
Much of the precedent in this area is 
nonbinding private letter rulings. The 
volume of private letter rulings illus- 
trates the perceived advantage of using 
trusts. Coordination with trusts is un- 
necessary solely to facilitate post-death 
equalization or use of a deceased plan 
participant’s unified credit, since a 
partial QTIP election over the survi- 
vor’s benefit from many plans and 
accounts appears permissible. If princi- 
pal accumulation is desired, the 
survivor’s benefit can be paid to a trust 
with total or partial principal accumu- 
lation required, depending on whether 
the “all income” requirement must be 
met. When planning in this area, how- 
ever, a private letter ruling should be 
obtained because of the lack of clear, 
reliable authority. 4 


1 Code §408. 

2 Code §401. ; 

3 Phantom stock plans, rabbi trusts, secu- 
lar trusts, and others. 

4 Code §2010. 

5 Code §402(a), §403(a), or §408(d). 

STAM 8943006; 239-4th, T.M., Estate 
Tax Marital Deduction, V1.F.9. 

7 Stat. §738.03(2). 

8 Star. §738.03(1). 

9 Code §417. 

10 Code §2056(d). 

11Code §2056(d) (2); but see Code 
§2056A(e). 

12 Code §2056A(e), Priv. Ltr. Rul. 9109021. 

13H.R. Rep. No. 5454, 101st Cong. 508 
(1990); Code §2056A(e). 

14 Code §401(a)(9) and Prop. Reg. §1.408- 
8, Q&AA-1. 
15 Td. 


16 Rev. Proc. 92-38, 1992-20 I.R.B. 23. 

17 Prop. Reg. §1.401(a) (9)-1; Q & A B-1-5 
and C-1-6. 

18 Code §401(a)(9)(B)(i). 

19 Code §401(a)(9)(B)(ii). 

20 Code §401(a)(9)(B) (iii). 

21 Code §401(a)(9)(B)(iv). 

22Code §401(a)(9)(B)(iv); Prop. Reg. 
§1.401(a)(9)-1, Q & A E-5(f). 

23Code §401(a)(9)(E); 
§1.401(a)(9)-1, Q & A D-2A. 

24 Code §401(a)(9)(A)(ii). 

25 Prop. Reg. §1.401(a)(9)-1, Q & A D-2A, 
D-3(a), and D-6. 

26 Prop. Reg. §1.401(a)(9)-1, Q & A D-2(a) 
and D-5(a)-(b). 

27 Priv. Ltr. Rul. 9235058; Priv. Ltr. Rul. 
9006050; Priv. Ltr. Rul. 9047065. 

28 Prop. Reg. §1.401(a)(9)-1, Q & A D-5, 
D-6, and E-5(a). 

29 Prop. Reg. §1.401(a)(9)-1, Q & A E-5(b). 

30 Prop. Reg. §1.401(a)(9)-1, Q & A E-5(e). 

31 Prop. Reg. §1.401(a)(9)-1, Q & A D-6. 

32 Prop. Reg. §1.401(a)(9)-1, Q & A D-5(a). 

33 FRATCHER, Scott on Trusts 1954-57 (4th 
ed. 1987); 155 A.L.R. 168 (1944); Baird v. 
Baird, 2 W.L.R. 1412 (P.C., 1990). 

34 Fa. Star. §733.808(6); 56 Fia. Jur. 2d, 
Trusts §21. 

35 See Zelinsky, Transfer Taxation With- 
out Transfer: Reflections on Employer- 
Provided Death Benefits, Section 2039, Dis- 
claimers, New Forms of Wealth, and the 
Evolution of the Federal Estate, 58 Tut. L. 
Rev. 974 (March 1984); and 134-5th, T.M., 
Annuities, II.D. (1992). 

36 Td. Code §§2033, 2035-2038, and 2040- 
2041. 

37 Zelinsky, supra note 35. 

38 Id 


Prop. Reg. 


3° H.R. Rep. No. 1337, 83d Cong. 90, A314 
(1954). 

40 Td.; Priv. Ltr. Rul. 8110018; and Priv. 
Ltr. Rul. 7506279600A. 

41 Zelinsky, supra note 35; also, distinguish 
Est. of Fusz v. Comm., 46 T.C. 214 (1966) 
from Est. of Levin v. Comm., 96 T.C. 723 
(1988). See also Rev. Rul. 92-68, 1992-36 
I.R.B. 15, acquiescing to DiMarco, 87 T.C. 
653; revoking Rev. Rul. 81-31; and see also 
GCM 39878. 

42 Code §2056A(e). 

43 Code §2056(b)(7)(B). 

44Rev. Rul. 92-22, 1992-13 IRB. 19; 
Priv. Ltr. Rul. 9144046; and Priv. Ltr. Rul. 
9052015. 

45 Rev. Rul. 89-89, 1989-2 C.B. 231; Priv. 
Ltr. Rul. 9235015; and Priv. Ltr. Rul. 
9151043. 

46 Compare Priv. Ltr. Rul. 9220007 and 
Priv. Ltr. Rul. 9052015. 

47 Code §2056(b)(5); 
8546115. 

48 Priv. Ltr. Rul. 922007; see also Rev. 
Rul. 89-89, 1989-2 C.B. 231; Priv. Ltr. Rul. 
9235015; Priv. Ltr. Rul. 9232036; Priv. Ltr. 
Rul. 9229017; Priv. Ltr. Rul. 9152015; Priv. 
Ltr. Rul. 9151043; and Priv. Ltr. Rul. 
9109021. 

49Code §2056(b)(7)(B)(iv); 
§20.2056(b)-7(b). 

50 Code §691(a)(2). 

51Code §2056(b)(7)(B)(iv); 
§20.2056(b)-7(b). 

52 Id. 


Priv. Ltr. Rul. 


Prop. Reg. 


Prop. Reg. 


ay 


TRIAL LAWYERS FORUM 


ou are representing the 

plaintiff in a multi-defen- 

dant personal injury action. 

You have gone through me- 
diation and the case has not settled. 
The reason is that one of the defen- 
dants refuses to offer anything in set- 
tlement and the other defendant is not 
willing to offer enough to make it 
worth your while to leave an “empty 
chair” to the nonsettling defendant at 
trial. Your injured client would like to 
have some assurance that, if things do 
not go well at trial, some recovery will 
be guaranteed. The one defendant who 
wishes to settle Suggests a Mary Car- 
ter agreement! as a method of allowing 
you to keep them in the litigation while 
avoiding the “empty chair” argument. 
What do you do? 

You are worried that the remaining 
defendant may discover the Mary Car- 
ter agreement and use it against you. 
The nonsettling defendant will argue 
to the jury that you and the codefen- 
dant have conspired to prevent a fair 
trial. Your other alternative is to enter 
into a direct settlement and dismiss 
the defendant from the lawsuit. That 
way your client is assured a recovery, 
the jury will not know of the settle- 
ment, and the judge will apply the 
settlement as a set-off against any 
possible verdict that is rendered against 
the remaining defendant. If this alter- 
native is utilized, however, you still 
leave the “empty chair” in the court- 
room for the remaining defendant to 
use in an attempt to defeat your claim 
entirely. All is not lost, however, be- 
cause a third alternative is available: 
the “high/low” settlement agreement. 

The use of the settlement device 
known as a “high/low” settlement has 
gained acceptance in multiple-defen- 
dant lawsuits. Plaintiffs, in an effort 
to “hedge their bets,” have sought to 


Admissibility of 


“High/Low” Settlements 


The use of “high / 
low” settlements 
ensures both parties 
to the agreement 
that the jury’s 
verdict will conform 
to their reasonable 
expectations 


by Lewis F. Collins, Jr. 


reach settlements with one or more 
multiple defendants without allowing 
the defendant to “settle out” of the case 
and leave the proverbial “empty chair” 
in the courtroom. This method of reach- 
ing settlement has become important 
in light of the Fifth District Court of 
Appeal’s decision in Messmer v. 
Teacher’s Insurance Co., 588 So. 2d 610 
(Fla. 5th DCA 1991). The court in 
Messmer held that a jury could assess 
negligence, in its verdict, against a 
nonparty in order to satisfy the re- 
quirements of F.S. §768.81(3). A defen- 
dant could thus avoid responsibility for 
the total damages as a result of the 
jury assessing negligence against a 
nonparty defendant—“the empty chair.” 

The Messmer decision has resulted 
in plaintiffs being extremely cautious 
in settling with one of multiple defen- 
dants because, by doing so, the “empty 
chair” would be available to the jury 
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when they assessed comparative fault. 
Plaintiffs have, therefore, sought to 
settle their case with one defendant 
while, at the same time, leaving that 
defendant in the case at trial to defend 
itself and to deflect liability to the 
codefendant. A plaintiff, however, must 
be concerned that its “secret settle- 
ment agreement” with one of the defen- 
dants could be disclosed to a jury at 
trial. This could result in the plaintiff 
being put between the rock and a hard 
place. On one hand, plaintiffs do not 
want to forego a settlement and on the 
other, they do not want to risk disclo- 
sure of the settlement to the jury. If 
the jury learns of the settlement, there 
is the specter that it will be viewed as 
collusion between the plaintiff and one 
of the defendants. If a settlement is 
effectuated and one defendant is dis- 
missed from the lawsuit, Messmer can 
be used to allow the jury to assess 
liability against the empty chair. The 
high/low settlement, however, may be 
the answer. 


Elements and Origins 

A high/low settlement agreement was 
originally designed for cases involving 
catastrophic damages with question- 
able liability. It was envisioned to 
provide the defendant and the defen- 
dant’s insurance carrier a level of com- 
fort that the verdict would not exceed 
their policy limits while, at the same 
time, providing plaintiff a minimum 
recovery should the plaintiff lose on 
liability. The elements of the agree- 
ment, therefore, provide that despite 
the jury’s verdict, the maximum expo- 
sure of the settling defendant would 
be capped and the minimum floor that 
a plaintiff could expect to receive would 
be established. 

The basic format of a high/low settle- 
ment agreement is simple. Before trial, 


‘ 


both the plaintiff and the defendant 
negotiate, and reach agreement on, a 
high figure above which the plaintiff 
cannot recover and a low figure which 
the defense agrees to pay in the event 
the jury returns a verdict for the defen- 
dant or a verdict below this “low” 
amount. 

High/low settlement agreements origi- 
nated as an alternative to the uncer- 
tainties of a jury trial. This method of 
settlement was first referenced in a 
1968 article, “Negotiating Control Con- 
tracts.”2 The concept proposed by Coul- 
son in this article was expanded and 
embraced by Justice Leonard L. Finz 
of the Supreme Court of New York.? 

With the advent of mediation, the 
use of the high/low settlement agree- 
ments to eliminate the uncertainties 
of “trial by chance” diminished. This 
type of settlement was generally con- 
fined to the high damage/low liability 
case. The high/low settlement agree- 
ment was generally utilized in those 
types of cases—especially when there 
was a possibility of a verdict in excess 
of the defendant’s policy limits. Two 
events, however, have caused the re- 
examination of the use of high/low 


settlement agreements. The Messemer* 
decision, coupled with the Supreme 
Court decision in the case of Maule 
Industries, Inc. v. Roundtree, 284 So. 
2d 389 (Fla. 1973), reh. den., (1973), 
caused a new look to be taken at the 
use of high/low settlement agreements 
as a strategic tool for trial lawyers in 
negotiating the settlement of a multi- 
party lawsuit. 

The high/low agreement has all the 
characteristics of a contract and should, 
therefore, contain all of the required 
elements (i.e., offer, acceptance, and 
consideration). It is also advisable to 
provide for contingencies in the agree- 
ment dealing with the outcome of the 
verdict and the possibility of a hung 
jury. The agreement should deal with, 
and make reference to, the following: 

1) The issues of liability and dam- 
ages shall be determined by the jury 
at trial.5 

2) In the event of a directed verdict 
for the defendant, the agreement will 
apply. 

3) Any costs or attorneys’ fees which 
may be taxable are included within the 
high and low figures. 

4) The agreement does not in any 
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way affect the plaintiff's rights against 
the other defendants. 

5) The plaintiff will satisfy any judg- 
ment against the settling defendant for 
the amount specified in the high/low 
agreement and the plaintiff shall pro- 
vide the defendant a complete, full, and 
final release. (The terms of the release 
should be agreed upon in advance.) 

6) The agreement will set forth 
whether the parties will waive their 
appellate rights against each other. 

7) If it is necessary to file suit to 
enforce provisions of the agreement, 
will the prevailing party be entitled to 
attorneys’ fees and costs? 

8) What is to happen in the event of 
a hung jury? 

9) The agreement is, in no way, to 
be construed as a “Mary Carter” agree- 
ment, and the terms do not depend on 
the diminishment of the liability of the 
settling defendant or the increase in 
liability of the remaining defendants. 

Another important consideration is 
the treatment of any liens which are 
enforceable against the proceeds of the 
high/low settlement agreement. Some 
of these liens could be workers’ com- 
pensation liens, Medicare liens, or liens 
established by law for local hospitals. 
There are not many case decisions 
which deal with the treatment of liens 
in a high/low settlement agreement. 
This issue was, however, addressed in 
the case of City of Tallahassee v. Cham- 
blis, 470 So. 2d 43 (Fla. lst DCA 1985). 
In that case, the First District dealt 
with a high/low settlement agreement 
in which the defendant/tortfeasor was 
found not liable by the jury. The defen- 
dant, however, had previously entered 
into a high/low settlement agreement 
in which the “low” figure was $200,000. 
Because of this, $200,000 was paid 
following the defense verdict and the 
City of Tallahassee sued to enforce its 
workers’ compensation lien. The First 
District held that the employer, who 
had a valid workers’ compensation lien, 
was entitled to enforce that lien despite 
the defense verdict. The court held 
that the $200,000 received by the plain- 
tiff in the high/low settlement agree- 
ment was a source of funds to satisfy 
the lien. After deducting attorneys’ fees 
and costs, the court ordered payment 
of a portion of the $200,000 proceeds 
to the city. It is therefore advisable to 
include a provision in the agreement 
as to how any liens or subrogated 
interests will be handled. 


VW 

\ 
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Admissibility at Trial 

The main advantage of using a high/ 
low settlement agreement in a case 
involving multiple defendants is that, 
if it is drawn correctly, it is not admis- 
sible in evidence at trial. The Florida 
Supreme Court in Maule Industries, 
Inc., held that “Mary Carter” agree- 
ments are not only discoverable, but 
are admissible in evidence at trial. The 
court, citing its decision in Ward v. 
Ochoa, 284 So. 2d 385 (Fla. 1973), held 
that if the agreement is a true “Mary 
Carter,” it is discoverable and admissi- 
ble: 
If a “Mary Carter” agreement shows that 
the signing defendant will have his maxi- 
mum liability reduced by increasing the 
liability of one or more co-defendants, such 
agreement should be admitted into evidence 
at trial upon the request of any other 
defendant who may stand to lose as a result 
of such agreement. . . .6 

Since “Mary Carter” agreements are 
admissible and, since the disclosure of 
settlement between the plaintiff and 
one of the defendants may be viewed 
by the jury as some type of collusion, 
it is necessary to determine a way that 
the plaintiff and the defendant can 
reach a settlement without that settle- 
ment being disclosed to the jury.’ For 
the same reasons “Mary Carter” agree- 
ments have been held to be admissible, 
high/low settlement agreements, if 
drafted correctly, are inadmissible in 
a jury trial. The key to admissibility 
is to prepare an agreement that cannot 
be construed to provide that the defen- 
dant will have its maximum liability 
reduced by increasing the liability of 
one or more of the codefendants.® 

The Third District Court of Appeal 
in the case of 27th Avenue Gulf Service 
Center v. Smellie, 510 So. 2d 996 (Fla. 
3d DCA 1987), reh. den., (1987), dealt 
with the admissibility of a high/low 
settlement agreement and how that 
tvpe of agreement can be distinguished 
from a “Mary Carter” agreement. That 
case involved an automobile accident. 
The plaintiff sued three separate de- 
fendants alleging that each caused or 
contributed to the plaintiff's injuries. 
Prior to trial, one of the defendants 
“entered into a lengthy and complex 
settlement agreement containing as its 
most significant provision, a $100,000 
low guaranty and a $300,000 maxi- 
mum depending on the trial verdict.”? 
The remaining (nonsettling) defendant 
learned of the agreement and was 
allowed by the trial court to admit it 


into evidence and make reference to it 
at trial. Defense counsel referred to the 
agreement as a “secret deal” and ar- 
gued that it created an “unfair advan- 
tage” for the plaintiff and the 
defendants participating in the settle- 
ment. Further references to the agree- 
ment indicated that it was “unsavory,” 
“reprehensible,” and involved “collu- 
sion.” An appeal from a verdict in favor 
of the nonsettling defendant and 
against the remaining defendants en- 
sued. The plaintiff argued that the 
disclosure and arguments regarding 
the settlement agreement prejudiced 
the settling defendant which indirectly 
caused the plaintiff harm. The appellee 
referred to the agreement as a “Mary 
Carter” (which was subject, therefore, 
to disclosure and admission at trial). 
The plaintiff claimed that it was an 
ordinary settlement agreement which 
was not admissible in evidence. 

The court examined the agreement 
and found that it was totally devoid of 
the “liability shifting feature essential 
to a ‘Mary Carter’ agreement.”!° The 
court felt that the high/low settlement 
agreement was an agreement by the 
parties to enter a judgment notwith- 
standing the jury’s verdict and referred 
to it as a “common form of settlement.” 
Since it was a common form of settle- 
ment and did not shift liability, the 
court held admission of the agreement 
in evidence was prejudicial and that it 
was sufficiently prejudicial to warrant 
a new trial on liability.!! 


Conclusion 

The use of “high/low” settlements 
ensures both parties to the agreement 
that the jury’s verdict will conform to 
their reasonable expectations. Defen- 
dants can employ this settlement 
method as a tool to prevent a “run 
away” or “excess” verdict and the plain- 
tiff can use it to assure the injured 
party that some remuneration despite 
the questions of liability will be re- 
ceived. 

The plaintiff can utilize the high/low 
settlement agreement as an alterna- 
tive to an outright settlement. In doing 
so, plaintiff gains the advantage of 
keeping a defendant in the lawsuit. 
The plaintiff hopes that by doing so the 
defendant will argue the liability of the 
codefendant while at the same time 
preventing the nonsettling defendant 
from using the “empty chair” argument 
which is now an important considera- 
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tion due to the decision in Messmer. 
High/low settlement agreements 
could also be utilized by mediators to 
help break a “logjam” in which settle- 
ment negotiations break down between 
the plaintiff and multiple defendants. 
Recognizing that a partial settlement 
is better than no settlement at all, the 
mediator can employ the techniques of 
a high/low settlement in an effort to 
settle as much of the case as possible. 
The only problem with this, however, 
is that if the mediator reports to the 
court that a partial settlement has 
been reached, the mediator may be 
breaching a confidentiality agreement 
between the plaintiff and the settling 
defendant or defendants. Recognizing 
this inherent problem, an agreement 
could be reached with the mediator 
regarding nondisclosure of the partial 
settlement. While the nonsettling de- 
fendants can discover the existence 
and the terms of the high/low, as set 
forth herein, if it is drafted appropri- 


ately, the jury will be unaware of this 
method of settlement. 

The high/low has advantages to both 
plaintiffs and defendants over a “Mary 
Carter” agreement. Ifs use prevents 
the nonsettling defendant from alleg- 
ing collusion and bad faith between the 
settling parties and will confine the 
trial to the issues of liability and dam- 
ages. As long as the high/low settle- 
ment agreement is carefully crafted,}2 
it should be inadmissible. 


1 Booth v. Mary Carter Paint Co., 202 
So. 2d 8 (Fla. 2d D.C.A. 1967). 


2 Coulson, Negotiating Control Contracts, 
52 JupicarurE 190 (1968). 


3 Finz, The High/Low Contract: A Trial 
By Chance, 49 N.Y. St. B.J. 186 (1976). See 
also Shanahan, The High/Low Agreement, 
For Tue p. 25 (July 1991). 


4 Id. 
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5 Rowe v. Johns-Mansville Corp., 658 
F.Supp. 122 (E.D. Pa. 1987). 

6 Ward v. Ochoa, 284 So. 2d 385, at 386 
(Fla. 1978). 

7 Most defense lawyers feel that the 
existence of a “Mary Carter” agreement 
between the plaintiff and one of many 
defendants tends to show collusion between 
the parties and an effort to subvert the jury 
process by the plaintiff and that defendant. 
See, e.g., Tomkins, Explaining “Mary Carter” 
to a Jury, For THE DeFENsE (June 12, 1989). 

8 Maule Industries, Inc. v. Roundtree, 
284 So. 2d 389, at 390 (Fla. 1973), reh. den., 
(1973), and Ward, 284 So. 2d 385, at 387. 

9 27th Avenue Gulf Service Center v. Smel- 
lie, 510 So. 2d 996, at 997 (Fla. 3d D.C.A. 
1987), reh. den., (1987). 

10 Td. at 998. 

11 Sea Cabin, Inc. v. Scott, Burk, Royce 
& Harris, P.A., 496 So. 2d 163 (Fla. 4th 
D.C.A. 1986), rev. den., 504 So. 2d 768 (Fla. 
1987). 

12 The high/low settlement must avoid 
the feature of allowing the defendant to 
decrease the maximum liability based upon 
increasing the liability of one or more code- 
fendants. 
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CRIMINAL_LAW. 


The Florida Computer Crimes Act: 
What Every Florida Practitioner 


n 1978, the Florida Legislature 
created F.S. Ch. 815, the Florida 
Computer Crimes Act. Before the 
act took effect, practitioners and 
courts alike had a difficult time trying 
to fit computer crimes into an applica- 
ble, established area of law. Although 
some cases could clearly arise under 
contract or copyright laws, it was widely 
accepted that trade secret law provided 
the only protection in many other 
areas.! Some jurisdictions attempted 
to include computer offenses under 
criminal theft and trespass statutes. 

Presently, virtually every state has 
a statute that specifically deals with 
crimes relating to computers.” Florida 
found the same need to identify the 
offenses unique to computer owner- 
ship, use, and software development. 

The act itself, in §815.02, sets forth 
the legislative intent in creating such 
law. It recognizes the increasing growth 
in computer-related crimes and the 
increasing risk of substantial losses to 
businesses and the general public re- 
sulting from these crimes. In addition, 
it recognizes the great opportunity of 
abuse in “financial institutions, gov- 
ernment records, and other business 
enterprises through the introduction 
of fraudulent records into a computer 
system, the unauthorized use of com- 
puter facilities, the alteration or 
destruction of computerized informa- 
tion or files, and the stealing of financial 
instruments.” 

The legislature acknowledges that 
some computer-related crimes might 
arise under other criminal provisions, 
yet it emphasizes the necessity that a 
“supplemental and additional statute 
be provided which proscribes various 
forms of computer abuse.” 


Offenses 
The act is divided into three types 
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of offenses. To constitute a violation of 
any offense within the act, the offender 
must have acted “willfully, knowingly, 
and without authorization.” Section 
815.03 provides definitions of some of 
the computer terms used in the act. 

The first area pertains to offenses 
against intellectual property. The in- 
tellectual property to which §815.04 
refers includes “data, programs, or sup- 
porting documentation residing or 
existing internal or external to a com- 
puter, computer system, or computer 
network.” Within this section, it is 
unlawful for a person to modify or 
destroy such property, or to disclose 
such property which is trade secret or 
otherwise confidential as provided by 
law. 

The second area has two distinct 
subsections that describe offenses 


against computer equipment or sup- 
plies. Section 815.04(1) makes it 
unlawful to modify “equipment or sup- 
plies used or intended to be used in a 
computer, computer system, or com- 
puter network.’ According to 
§815.04(2), it is unlawful to destroy, 
take, injure, or damage equipment or 
supplies, and to destroy, injure, or 
damage any computer, computer sys- 
tem, or computer network. 

The third type of offense, provided 
in §815.06, is that against computer 
users. This section protects the com- 
puter user from unauthorized access 
by another, as well as from an un- 
authorized user preventing the user 
from accessing and providing services 
from his or her own system. 


Criminal Liability 

Violations of the offenses in the act 
carry varying degrees of criminal li- 
ability as provided in F.S. §§775.082, 
775.083, and 775.084, with some de- 
pendent on the extent of the resulting 
damage. 

For the most part, an offense against 
intellectual property or an offense 
against computer users constitutes a 
third degree felony. If, under either 
subsection, the offense involves a 
scheme to defraud or to obtain prop- 
erty, it becomes a second degree felony. 

When the offense is committed 
against computer equipment or sup- 
plies, and the offender merely modifies 
equipment or supplies, the offender 
has committed a first degree misde- 
meanor. If, however, the offense 
involves a scheme to defraud or to 
obtain property, it becomes a third 
degree felony. 

It is a first degree misdemeanor to 
take, injure, destroy, or damage equip- 
ment or supplies and to injure, destroy, 
or damage any computer, computer 
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system, or computer network. How- 
ever, when these actions result in 
damage greater than $200 and less 
than $1000, the offender has commit- 
ted a third degree felony. If the damage 
is $1000 or more, or results in “an 
interruption or impairment of govern- 
mental operation or public communica- 
tion, transportation, or supply of water, 
gas, or other public service,” the of- 
fense becomes a second degree felony. 

For any offense described in the act, 
the offender may be subject to an 
extended term of imprisonment if the 
requirements set forth in F.S. §775.084, 
pertaining to habitual felony offenders, 
are met. The habitual offender statute 
no longer applies to habitual misde- 
meanor offenders. 

The act does not preclude the appli- 
cation of other consistent provisions of 
criminal law that may apply. 


Civil Remedies 

In 1986, the Florida Legislature pro- 
vided for civil remedies as the result 
of criminal practices. Within F.S. Ch. 
772, the definition of “criminal activ- 
ity” specifically includes offenses in 
Ch. 815 relating to computer-related 


crimes. 

The claimant must prove by clear 
and convincing evidence that the claim- 
ant has been injured according to the 
guidelines set out in this section. Sec- 
tion 772.103 is very specific as to the 
types of activities that are prohibited 
that, when violated, give rise to a claim 
of action under this section. An activity 
is unlawful under this section if, with 
criminal intent, the person “received 
any proceeds from a pattern of criminal 
activity or through the collection of an 
unlawful debt to use or invest” any or 
all of the proceeds to acquire title to, 
establish, or operate any enterprise. It 
is also prohibited in the same situation 
“to acquire or maintain, directly or 
indirectly, any interest in or control of 
any enterprise or real property.” A 
person who is employed by, or associ- 
ated with, any enterprise to conduct 
or participate in these prohibited ac- 
tivities may also be liable to the civil 
penalties provided by this section. 

Subsection 772.103(4) provides for a 
conspiracy to engage in any of the 
aforementioned violations, although it 
does not appear that the liabilities are 
any more severe. 


The civil remedies for the specified 
criminal practices provide for triple 
damages sustained in the action, with 
a minimum of $200, and “reasonable 
attorney’s fees and court costs in the 
trial and appellate courts upon a find- 
ing that the claimant raised a claim 
which was without substantial fact or 
legal support.” Punitive damages are 
not awarded under this statute and the 
consideration of the award of attor- 
ney’s fees does not include the opposing 
party’s ability to pay. 

Not all violations of the act will fall 
into the categories described in F.S. 
Ch. 772. Section 772.11 provides for 
similar relief when a party has been 
injured as the result of a civil theft 
claim. This section may provide relief 
where a theft of software does not fall 
under the specifications of the act, such 
as when the property taken is not 
proven to be trade secret or confiden- 
tial. 

In cases that fall outside of the 
criminal activities described in F.S. 
Ch. 772, the practitioner may achieve 
results for a client in common law 
contract or tort remedies. Bear in mind 
that, as with the act, the civil remedies 
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for criminal activities statutes have 
not yet been extensively tested and 
reviewed by appellate courts. 


Preemption 

One issue involving the act that has 
been reviewed by an appellate court is 
whether the act is preempted by the 
federal Copyright Act.? In Spinks v. 
Lindsey, 590 So. 2d 24 (Fla. 4th DCA 
1991), charges were brought against 
the appellant under the act.4 After 
being denied a motion to dismiss based 
on federal preemption, Spinks peti- 
tioned for a writ of prohibition, based 
solely on the preemption issue. The 
Fourth District Court of Appeal denied 
the writ. 

The preemption issue is likely to 
arise in computer-related cases. The 
federal Copyright Act authorizes copy- 
right owners to reproduce copyrighted 
works, prepare derivative works based 
on the copyrighted work, and distrib- 
ute copies of the copyrighted work by 
rental, sale, or lending.5 In 1980, the 
Copyright Act was amended to include 
a definition of computer programs® and 
an abundance of cases show that copy- 
right protection has long been extended 
to computer software. 

However, the Copyright Act states 
that it does not limit remedies under 
state statutes in regard to “activities 
violating legal or equitable rights that 
are not equivalent to any of the exclu- 
sive rights within the general scope of 
copyright specified by section 106.” 
According to case law, preemption is 
not applicable when the statutory rem- 
edy requires proof of an element in 
addition to, or instead of, the activities 
listed in §106, defining the general 
scope of copyright. The extra element 
must be one which changes the nature 
of the action so that it is “qualitatively” 
different from a copyright infringe- 
ment claim,? and so that it has a 
different purpose than the Copyright 
Act.10 

In the Spinks case, the alleged of- 
fenses were presumably!!! “qualita- 
tively” different from a copyright 
infringement claim and had a different 
purpose than the Copyright Act.!2 The 
charges did not allege copying, creat- 
ing a derivative work from or 
distributing any of the property taken. 
Instead, they asserted that the defen- 
dant “willfully, knowingly and without 
authorization” destroyed, disclosed, or 
took data, programs, or supporting docu- 


mentation, some of which was trade 
secret or confidential material, “for the 
purpose of devising or executing a 
scheme or artifice to defraud or obtain 
property.” 

In State v. Smith, 798 P.2d 1146, 
1149 (Wash. 1990), the Washington 
Supreme Court concluded that the Copy- 
right Act did not preempt the theft 
action based on the defendant’s decep- 
tively obtaining computer materials 
because the focus of the prosecution 
was on “the manner in which the 
defendant obtained the materials, 
rather than the fact that he copied 
them.” And under a statute similar to 
the Florida act, the court in State v. 
Tanner, 534 So. 2d 535 (La. App. 5th 
Cir. 1988), affirmed the defendant’s 
conviction for making unauthorized cop- 
ies of his employer’s software and 
deleting data entries from his em- 
ployer’s computer. 

Significantly, in Spinks, the defen- 
dant was alleged to have destroyed or 
taken the copy of the software for 
which the victim had paid him to 
create. Section 202 of the Copyright 
Act distinguishes between copyright 
ownership and ownership of the 


material object in which the copy- 
righted material is embodied.!% 

More significantly, the defendant in 
Spinks was alleged to have taken and 
disclosed trade secret information. 
Some courts have suggested that the 
Copyright Act protects the form of the 
copyrighted work, whereas trade secret 
law applies to the contents or ideas of 
the work.!4 

It is possible that a genuine copy- 
right dispute, in addition to charges 
brought within the act, may require 
federal preemption, but that situation 
has apparently not yet come before the 
courts in Florida. 


Conclusion 

As in many other commercial situ- 
ations, the best way to avoid problems 
that may arise under the act is to enter 
into a contract that provides for fore- 
seeable complications.!5 A good con- 
tract or consulting agreement should 
cover issues that protect the parties 
from the activities that are described 
in the act, as well as good sense provi- 
sions to prevent other common 
problems that would not fall within the 
act. 
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To avoid complications regarding the 
act, the agreement should set forth 
who owns the software, as well as who 
owns the copyright, which we have 
already determined is not necessarily 
the same issue. An agreement of who 
owns the copyright should prevent that 
issue from being preempted by the 
federal Copyright Act if an action un- 
der the act should arise. In addition, 
setting forth in the agreement that the 
software being developed is trade se- 
cret should make a criminal violation 
of a trade secret easier to prove and 
may bring the action within the act as 
well. 

The agreement should be very clear 
on issues of the contractor/employee’s 
access to the computer hardware and 
software, as well as whether and under 
what circumstances the software and 
documentation may be removed from 
the premises. 

In addition to precautions that relate 
to the crimes set forth in the act, steps 
can be taken to avoid common problems 
that may arise outside the act. First of 
all, the parties should agree on a 
realistic implementation schedule, pre- 
ferably with checkpoints to monitor the 
progress of the project. Each check- 
point should allow for a period of re- 
view by the person in charge of the 
project on the user end (hereafter the 
“project manager”), and a requirement 
of approval or option for reasonable 
modification. This will allow both par- 
ties to become aware of a problem as 
soon as it develops during the develop- 
ment cycle and not leave one party out 
in the cold when the project was sup- 
posed to have been completed. 

It is imperative that the project man- 
ager put in writing expectations for the 
project as well as general specifications 
to be met. The agreement should set 
forth the results desired by the project 
manager in as much detail as possible. 
The project manager is more likely 
than the contractor to have an idea of 
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the desired results as well as such 
details as the basic function of the 
software, the speed of processing, the 
appearance of the screens, ease of use, 
and the layout of reports. This might 
be the first checkpoint. 

Once the project manager has sub- 
mitted the plan to the contractor, it is 
up to the contractor to produce written, 
detailed design specifications. This step 
represents a possible second check- 
point. 

Once the specifications are agreed 
upon, the next checkpoint should be 
when the software is completed with 
initial testing. If the project is sizable, 
a checkpoint may be set for the comple- 
tion of each independent segment of 
the software project. At that/those check- 
point(s), the project manager should 
review in detail the operation of the 
software and the results it produces. 
The project manager as well as the 
contractor should conduct extensive test- 
ing before the software is deemed 
accepted. 

The agreement should set forth the 
extent of involvement by the contractor 
in installing the software and training 
the people who will be using it. The 
agreement should provide for a break- 
in period, during which the consultant 
will be available to assist the new 
users and fix problems in the software 
that might appear. 

By completing a comprehensive agree- 
ment, the parties may avoid having to 
deal with the criminal consequences 
of the act as well as avoid other crimi- 
nal and civil liability. The more the 
parties understand about the expecta- 
tions of the other, the more successful 
the project will be and maybe the 
practitioner will not need to know any 
more about the act than the general 
information presented in this article. 
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Protecting Yourself Against 


FAMILY LAW 


Legal Malpractice in Domestic 


alpractice—a word that 

is not only disconcerting 

to every member of the 

Bar but also one of the 
most significant stressors to current 
practitioners. Unfortunately, for too 
many practitioners it is likely to be- 
come a reality no matter how good they 
are. 

Unfavorable economic conditions cou- 
pled with an ever-increasing number 
of lawyers have made the lawyers’ 
marketplace highly competitive. To- 
day, attorneys face economic pressure 
to accept and handle almost every case 
which comes into the office, including 
domestic cases. In a more genteel era, 
many attorneys either turned down or 
referred domestic cases to practitioners 
who were either experienced in or who 
concentrated in family law. 

As a result, a significant number of 
lawyers now handling domestic mat- 
ters may be exposing themselves to 
malpractice actions.! Moreover, there 
is a rise in public awareness, and 
aggrieved clients are less hesitant to 
file malpractice actions.” Additionally, 
certain lawyers even advertise that 
their specialty is bringing malpractice 
actions against other lawyers. Conse- 
quently, malpractice claims in domes- 
tic cases have proliferated. 

The purpose of this article is to 
provide attorneys who choose to handle 
domestic cases with an overview that 
may be helpful in alerting them to 
potential malpractice areas, and a check- 
list of actions available by which they 
can protect themselves against mal- 
practice. 


The Attorney’s Employment 
or Initial Meeting 

Avoidance of malpractice begins at 
the first meeting with the prospective 
client. The more emotionally disturbed 


Relations — Some Guidelines 


Attorneys should be 
familiar with areas 
of greatest exposure 
and act 
appropriately to 
protect their 
interests as well as 
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the prospective client is, the more 
difficult and dangerous will be the 
representation. 

The initial meeting with the client 
is the most significant event in the 
attorney-client relationship.? The gen- 
eral practitioner will probably be the 
first legal contact a spouse or ex-spouse 
will have about their domestic prob- 
lem. Aside from obtaining relevant 
facts about the client’s problem, the 
initial meeting should involve a full 
and frank discussion of attorneys’ fees. 
In addition, written notes should be 
taken, and a retainer agreement and 
detailed factual questionnaire should 
be given to the client to review at 
leisure. 

Full disclosure must be made of any 
problems that are perceived to exist. 
If the attorney is not a single practi- 
tioner, the client must be informed 
about other attorneys in the firm that 
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will be assigned to work on the case 
and the division of responsibility. Most 
clients expect the attorney they em- 
ployed to work on the case, and if they 
suddenly learn another attorney is 
handling the case, difficulties may fol- 
low. 

If the other spouse is not yet repre- 
sented by an attorney, it is wise to 
discuss and determine with the client 
how you intend to communicate with 
the other spouse. 

At the conclusion of the meeting, 
prepare a memorandum to maintain a 
written record of the meeting, potential 
problem areas, time deadlines, the ad- 
vice given, and any other relevant 
facts. Send a follow-up letter to the 
client concerning advice given and 
problems identified. Memory is easily 
contradicted whereas documented facts 
are not. 


¢ Prior Representation 

On occasion the prospective client 
will be represented by another attor- 
ney who has not yet been discharged. 
In such an event, make certain that: 
1) all outstanding fees have been paid 
and that a fee dispute does not exist 
between the client and the former 
attorney which would involve the new 
attorney; and 2) errors have not been 
committed by the previous attorney 
which have prejudiced the case to a 
point where too much effort is needed 
to correct the errors or that the errors 
cannot be corrected. 

If the prospective client is a referral, 
full disclosure should be made about 
fee-splitting arrangements, and the 
amount of responsibility the referring 
attorney will continue to have in the 
pending litigation.5 


* Social Relationships 
If the prospective client happens to 


be one side of a social friendship cou- 
ple, adverse consequences may result: 
1) the client may expect the attorney 
to either be too aggressive or too laid 
back; 2) the client may not expect to 
be charged a full fee; 3) useful infor- 
mation may be possessed by the attor- 
ney because of the previous rela- 
tionship; 4) the attorney may have 
divided loyalties as a result of the 
friendship; and 5) the couple may ulti- 
mately unite against the attorney if 
the dissolution turns into an intensive 
hostile proceeding, blaming the attor- 
ney for not getting it resolved amica- 
bly. 


¢ Conflicts of Interest 

Conflicts of interest account for a 
significant percentage of family law 
malpractice claims. An attorney must 
avoid all possible conflicts of interests. 
While not always a basis for a malprac- 
tice action, conflicts can constitute a 
basis for disciplinary proceedings.® 

One of the most frequent causes of 
ethical violations and negligence claims 
occurs when an attorney attempts to 
represent both spouses in a domestic 
case. “Just Say No,” even if both par- 
ties consent and no matter how uncon- 
tested or amicable the divorce. An 
amicable parting often turns into a 
hostile property, alimony, and child 
support dispute, with the attorney 
caught in the middle. 

In Ishmael v. Millington, 241 Cal. 
App. 2d 520, 50 Cal. Rptr. 592 (1966), 
the court held a malpractice claim 
viable against an attorney who repre- 
sented both sides. The court implied 
that under such a circumstance, an 
attorney becomes an ensurer that both 
parties are equally represented.’ 

It is not advisable to represent a 
spouse when the attorney has previ- 
ously represented both spouses in an- 
other matter within a period that is in 
proximity to the dissolution. If a sub- 
stantial period of time has elapsed 
between the commencement of the di- 
vorce and the prior representation, it 
is still necessary to disclose the prior 
representation to all parties and give 
the opposing spouse an opportunity to 
object. If the opposing party does ob- 
ject, this author strongly recommends 
that the attorney let the court decide 
the issue.® 

Other conflict problems may arise 
when the attorney and the prospective 
client are or were in business together. 
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The attorney could become a potential 
witness and possess information given 
in confidence by the client/partner. 
Particular problems arise in cases 
where the parties are shareholders of 
professional corporations or closely held 
corporations. 

Avoid representing a client whose 
spouse was represented by a law firm 
in which the attorney was formerly 
employed and the spouse was a client 
of that firm while the attorney was a 
member of the former law firm.? 

In short, any circumstances or facts 
that a lawyer has knowledge of but 
that a client does not, and could influ- 
ence or affect the lawyer’s handling of 
the case, should be considered a con- 
flict. 


Declining Representation 

If after the initial meeting represen- 
tation is declined, the declination 
should be in writing. State specific 
reasons for the declination. List legal 
rights which will be jeopardized if not 
timely exercised and advise the client 
to consult other counsel immediately. 
Send the declination certified mail, 
return receipt requested. In Togstad 
v. Vesely, Otto, Miller and Keefe, 291 
N.W. 2d 686 (Minn. 1980), a plaintiff 
was awarded $650,000 against an at- 
torney who had refused to represent a 
client but was negligent in not warning 
the client about the statute of limita- 
tions which was due to expire shortly 
after the conference with the attorney. 


Potential Areas of Malpractice 
Family matters, more often than 
not, involve difficult clients with com- 
plex and multifaceted legal, business, 
real estate, tax, and psychological 
problems. Therefore, the potential for 
malpractice exists at many stages dur- 
ing the litigation process: 
¢ Improper preparation and filing of a 
petition for dissolution and the sum- 
mons: 

In Dunn v. McKay, Burton, McMur- 
ray & Thurmon, 584 P.2d 894 (Utah 
1978), the court held an attorney negli- 
gent for failure to properly file and 
serve a summons and complaint in a 
divorce action. 
¢ Subjecting a client to the jurisdiction 
of the court: 

A client can be subjected to the 
jurisdiction of the court if the attorney 
files certain motions or pleadings or 
attends depositions or a hearing. There- 


fore, authorization should be obtained 
from a client (in writing) before plead- 

ings are filed or an appearance made 

at a deposition or a hearing.!° 

¢ Failure to properly advise a client of 
potential liability for attorneys’ fees 

should the client’s claims prove unsuc- 

cessful: 

The Third District in Shear v. 
Hornsby and Whisenand, P.A., 17 Fla. 
L. Weekly D1897 (Third DCA opinion 
filed August 1992), reversed a sum- 
mary judgment in favor of the law firm 
and held that it is an issue of fact as 
to whether a client was properly ad- 
vised of the possible exposure to an 
award of statutory attorneys’ fees 
should the client not prevail on a 
mechanic’s lien claim. Since domestic 
cases also usually involve claims for 
statutory fees by one spouse against 
the other, the spouse who wishes to 
bring the action must properly be ad- 
vised of their exposure to attorneys’ 
fees to the other side. 
¢ Failure to timely apply for temporary 
relief: 

The Third District in Manner v. 
Goldstein Professional Association, 436 
So. 2d 431 (Fla. 3d DCA 1983), implied 
that failure to timely apply for tempo- 
rary relief may constitute malpractice. 
¢ Failure to draft and prepare the 
necessary papers, decrees, or judgment 
in a domestic case: 

In Chaves v. Carter, 256 Cal. App. 
2d 577, 64 Cal. Rptr. 350 (1967),!! the 
California Supreme Court held that it 
is the duty of an attorney to take all 
steps such as may be necessary for the 
preparation and entry of a judgment 
to which the client is entitled. 
¢ Withdrawing from the case or dis- 
charge: 

An attorney may be held liable for 
damages caused by a wrongful with- 
drawal from a case. If the attorney 
needs to withdraw, the client should 
be notified and consent obtained if 
possible. In The Florida Bar v. 
Grusmark, 544 So. 2d 188 (Fla. 1989), 
the Supreme Court held that it is an 
attorney’s duty upon discharge to mini- 
mize any harm that might befall the 
client and to cooperate with new coun- 
sel. Although this was a disciplinary 
rule case and violations of disciplinary 
rules do not impose a legal duty upon 
an attorney which can result in dam- 
ages, courts have held that violation 
of the disciplinary rules may constitute 
evidence of negligence. !2 


¢ An attorney may be liable for a 
failure to object or file a timely petition 
for rehearing or modification after en- 
try of the final judgment of dissolution: 

The Third District in Rodriguez v. 
Morales, 426 So. 2d 1149 (Fla. 3d DCA 
1983), held that it is a material issue 
of fact whether a defendant attorney 
negligently failed to file a timely peti- 
tion for rehearing or modification after 
the entry of the final judgment of 
divorce that failed to “freeze” the equity 
of the plaintiff's former husband in the 
parties’ marital residence as of the date 
of the final hearing. 
¢ Failure to file a timely appeal or 
properly handle the appeal: 

The responsibility of an attorney 
representing a client in a domestic case 
does not end with the entry of the 
judgment for dissolution. Negligence 
of an attorney in failing to take proper 
steps to protect a client’s right of 
appeal or review may be actionable.!3 

In handling an appeal in a domestic 
case a lawyer may be confronted with 
complex issues: a) advisability of tak- 
ing an appeal; b) conflict of interest if 
the final judgment provides for a rea- 
sonable fee for the attorney; c) who and 
how much to charge for the appeal; and 
d) obtaining authorization to forego or 
dismiss the appeal. 

The resolution of these issues should 
always be thoroughly discussed and 
documented with the client’s approval. 
¢ Marital assets: 

Failure of the attorney to investi- 
gate, properly evaluate, and claim mari- 
tal assets or income is a prime cause 
for malpractice. The primary reason 
for the foregoing is that under the 
principles of equitable distribution and 
special equity as currently defined by 
the Florida courts, what constitutes a 
marital asset or income subject to 
distribution or allocation by the court 
is extremely broad and ever changing. 
For example, an attorney representing 
a client in a dissolution must be pre- 
pared to deal with the following: 

1) Advice and evaluation of profes- 
sional business and real estate: 

The attorney must select knowledge- 
able experts to appraise and evaluate 
professional general business entities 
and any real estate involved in the 
case. Failure to select a qualified ex- 
pert to evaluate these assets or be 
aware of changes in the law regarding 
evaluation of marital assets or real 
estate could lead to potential liability. 


2) Determining what constitutes mari- 
tal assets such as life insurance bene- 
fits, military pensions, and profit shar- 
ing plans: 

In Smith v. Lewis, 13 Cal. 3d 349, 
530 P.2d 589, 118 Cal. Rptr. 621 
(1975), an attorney was held liable for 
failing to obtain a portion of a vested 
National Guard pension from the ex- 
husband as part of the ex-wife’s settle- 
ment. The court found the attorney 
liable even though failure to include 
the pension as community property 
was based on the attorney’s judgment 
of California law, which was not set- 
tled in this respect at the time of the 
divorce.14 

3) An attorney can be held liable for 
negligence in determining the title to 
real property during divorce proceed- 
ings and in advising the client as to 
status of ownerships:'5 

The domestic attorney must be thor- 
oughly familiar with current real es- 
tate law. 

For example, if an attorney is not 
aware of the liabilities imposed by the 
Comprehensive Environmental Re- 
sponse, Compensation and Liability 
Act (CERCLA), and state and county 


environmental acts and regulations, 
the attorney may not properly advise 
the client in regard to the environ- 
mental consequences of accepting title 
to property. It is certain that a client 
will blame the attorney if a subsequent 
environmental audit discloses that prop- 
erty a client received as a result of a 
settlement or judgmeni is contami- 
nated. With almost 70 percent of all 
nonresidential property contaminated 
in some manner, this could well be one 
of the most significant areas of mal- 
practice exposure for a domestic attor- 
ney. 

4) Failure to engage in adequate 
pretrial discovery to determine marital 
assets: 

In Henbrecht v. St. Paul Ins. Co., 122 
Wis. 2d 94, 362 N.W. 2d 118 (1985), 
an attorney was held subject to liabil- 
ity for malpractice because he advised 
the wife to accept a settlement when 
he had failed to conduct adequate 
discovery about the marital assets and 
was, therefore, not prepared to try the 
case. 

5) Tax consequences of the dissolu- 
tion: 

There is enormous potential for mal- 
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practice in family law against attor- 
neys who fail to consider and advise 
the spouse properly of tax consequences 
involved in the dissolution.16 

¢ Preparation of settlement agreements: 

If the dissolution proceeding is re- 
solved pursuant to a marital settle- 
ment agreement rather than a con- 
tested hearing, the drafting of the 
settlement agreement may be a treach- 
erous area. 

Care must be taken to properly draft 
a settlement agreement or a final judg- 
ment of dissolution. Be wary of the 
following: 

1) Failure to provide for life insur- 
ance benefits and medical insurance 
coverage; 

2) Failure to adequately secure pay- 
ments due under the agreement if the 
spouse defaults; 

3) Failure to use appropriate lan- 
guage in the agreement permitting or 
denying modification; 

4) Failure to properly incorporate the 
agreement in a judgment or providing 
for retention of jurisdiction by the court 
for enforcement or modification; 

5) Failure to take into consideration 


tax consequences; 

6) Failure to take into consideration 
and provide for the contingency of 
bankruptcy of the spouse or their busi- 
ness entities upon the terms and obli- 
gations under the agreement; and 

7) Talking a client into a settlement 
the client does not want. 

* Consequences of a potential or actual 
bankruptcy action by a spouse: 

Advise the client in regard to the 
benefits, detriments, or consequences 
of bankruptcy of either spouse, or their 
business entities if a bankruptcy po- 
tential exists. This area is more and 
more becoming a major area of concern 
for an attorney involved in a domestic 
case. In Pinkerton v. West, 353 So. 2d 
102 (Fla. 4th DCA 1977), an attorney 
erroneously advised his client that she 
should accept an offered settlement or 
her ex-husband would file bankruptcy 
and she would receive nothing. After a 
period of more than two years, the 
client was told by a California lawyer 
that the advice was erroneous. The 
trial court dismissed the case because 
of the two-year statute of limitations 
applicable to malpractice actions. The 
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Third District reversed, stating that 
the erroneous advice constituted mal- 
practice and the applicability of the 
statute of limitations is an issue of fact 
to be determined at trial. 


Conclusion 

The standards of conduct imposed 
on all attorneys to protect clients’ in- 
terests are becoming more and more 
stringent. This fact, coupled with the 
litigiousness of our society, increases 
the chance that an attorney handling 
a family law matter will sooner or later 
be sued by a dissatisfied or unhappy 
client. Therefore, it is incumbent upon 
attorneys to be familiar with areas of 
greatest exposure and act appropri- 
ately to protect their interests as well 
as the interests of their clients. Al- 
though there is no absolute method for 
attorneys to protect themselves from 
being subject to malpractice claims, 
there are six basic steps this writer 
believes can be taken by attorneys to 
reduce the potential for malpractice in 
a domestic case: 

1) Always have a written retainer 
executed by the client which fully and 
clearly sets forth the fee arrangement. 
Make sure the client understands the 
terms. 

2) Maintain good communication 
with the client and keep the client fully 
informed of the proceedings. It is sur- 
prising how the failure to just talk to 
clients when they call will increase the 
chances for a client to consider filing a 
malpractice action. 

3) Document all critical actions that 
are taken. For example, always docu- 
ment consents or rejections by the 
client. Consider drafting memoranda 
to the file concerning important events, 
strategy, meetings, conversations, and 
happenings. However, care must be 
taken here, since in the event of a 
malpractice action such memos may 
be discoverable and then used against 
the attorney. 

4) Maintain a “tickler” or “reminder 
system” for due dates, hearings, depo- 
sitions, appointments, and filing dead- 
lines. Spot check your system to make 
sure it works. 

5) Have your client retain as many 
of the needed experts as possible or at 
the minimum, whenever possible, in- 
volve the client in the selection of the 
expert. In particular use the same 
professionals the client has used in the 
past, i.e., CPA’s, brokers, psycholo- 


gists, and appraisers, provided such 
professionals have the necessary cre- 
dentials and litigation experience. 

6) In deciding whether or not to take 
on the representation of a spouse in a 
domestic matter, the attorney should 
beware of clients who are: a) ina hurry 
to get a divorce, who have a history of 
changing counsel; b) who do not under- 
stand the legal system and how much 
effort must be devoted to a domestic 
case; c) who are seeking psychological 
or emotional support or reinforcement; 
d) who are financiaily strapped; 
e) whose case may be too complex; and 
f) who want a “Rolls Royce divorce for 
a Chevrolet price.” 

Finally be sure that your malprac- 
tice insurance is in good standing. 0 


1In Rodriguez v. Horton, 95 N.M. 356, 
622 P.2d 261 (1980), the court held that a 
lawyer who did not concentrate in workers’ 
compensation cases, but handled a workers’ 
compensation case negligently, was held to 
the standard of care of a lawyer who 
practices in the area. In that case, a jury 
returned a verdict against a lawyer for 
failure to properly advise his client of his 
rights under the workers’ compensation act. 
See also Horne v. Peckham, 97 Cal. App. 3d 
404, 158 Cal. Rptr. 714 (1979). The ABA 
Model Rules of Professional Conduct pro- 
vide in §1.1, “Competence,” that “a lawyer 
shall provide competent representation to 
a client. Competent representation requires 
the legal knowledge, skill, thoroughness 
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the representation.” 

2 An action for professional malpractice 
may arise directly against an attorney in a 
suit for malpractice by an aggrieved client, 
or may take the form of a defense or 
counterclaim when an attorney sues a client 
to recover an unpaid fee. If a charging lien 
is filed where a fee dispute is expected, any 
counterclaim for malpractice by the client 
will be litigated before the same court 
wherein the original domestic action was 
litigated. This is a decided advantage be- 
cause a charging lien will permit the entire 
attorney-client dispute to be resolved in the 
original case and before a judge who is 
already familiar with the facts and the 
attorney’s work. See Nussbaum, The 
Charging Lien-Litigating Client Fee Dis- 
putes, 58 Fia. B.J. 114 (Feb. 1984). 

3 See Custureri, The Initial Interview in 
a Dissolution of Marriage Proceeding, 63 
Fia. B.J. 37-40 (1989). 

4 Schneiderjon v. Krupa, 162 Il]. App. 3d 
192, 514 N.E. 2d 1200 (1987). The court 
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the two attorneys unenforceable because 
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5 Torno v. Yormark, 398 F. Supp. 1159 
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ney to whom the case was referred con- 
verted the client’s funds. 
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6 See Anderson and DeMeo, Conflicts of 
Interest: The Rules of Professional Conduct, 
65 Fia. B.J. 55 (Jan. 1991). 

7 See also Holmes v. Holmes, 145 Ind. Ct. 
App. 52, 248 N.E. 2d 564 (1969); Lange v. 
Marshall, 622 S.W. 2d 237 (Mo. App. 1981), 
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Cal. App. 2d 520, 50 Cal. Rptr. 592 (1966). 
If confronted with this issue, it is the 
author’s opinion that Florida courts would 
also follow Ishmael. 
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Holliday, 74 So. 479 (Fla. 1917). 

12 Gomez v. Hawkness Concrete Const. 
Co., 623 F. Supp. 194 (N.D. Fla. 1985). See 
also Tew v. Arky, Freed, et al., 655 F. Supp. 
1571 (S.D. Fla. 1987), aff., 846 F.2d 253, 
cert. den., 488 U.S. 854, 102 L. Ed. 2d 114, 
109 S. Ct. 142 (1988); Oberon Investments, 
N.V. v. Angel, Cohen and Rogoven, 492 So. 
2d 1113, quashed, 512 So. 2d 192 (Fla. 
1989). 

13 The burden of proof in such a case is 
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practice. Henzel v. Frink, 340 So. 2d 1262 
(Fla. 3d D.C.A. 1976). 

14 See Malpractice Comes to Divorce Court; 
Smith v. Lewis and Current Standards of 
Care, 19 J. Fam. L. 263 (1980-81). 

15 Woody v. Mudd, 258 Md. 234, 265 A.2d 
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WORKERS’ COMPENSATION LAW 


he Florida Supreme Court 

decision in Sibley v. Adjustco, 

596 So. 2d 1048 (Fla. 1992), 

has given rise to questions 
about adjustor and carrier tort liabil- 
ity. This interpretation does not create 
any new cause of action, but clarifies 
that the workers’ compensation act 
does not abrogate one. 


Sibley v. Adjustco 

The claimant/plaintiff, Billy G. 
Sibley, suffered an acute myocardial 
infarction caused by unloading his truck 
in the course of his job. Sibley was 
hospitalized and heavily sedated when 
the adjustor, William Adams, for the 
workers’ compensation carrier (Ad- 
justco) visited the hospital to take a 
statement. Based on this statement, 
Adjustco refused to pay Sibley’s com- 
pensation benefits, and he therefore 
proceeded to hearing. The judge of 
compensation claims found the state- 
ment taken by Adams was inaccurate, 
had been materially edited, and did 
not contain all of the facts and circum- 
stances surrounding the accident. The 
judge further found that Adjustco’s 
refusal to pay Sibley his benefits re- 
sulted from these fraudulent acts of 
Adams. 

Sibley then filed a civil complaint for 
the tort of intentional infliction of emo- 
tional distress/outrage (“outrage”!) al- 
leging Adams’ actions were intentional 
misconduct. The trial court dismissed 
the action on Adjustco’s motion, hold- 
ing F.S. §440.11 (1989) provided the 
carrier immunity. On appeal, the 
Second District affirmed the dismissal 
but not on the basis of F.S. §440.11. 
Instead, the district court held F.S. 
§440.37 was intended by the legisla- 
ture as a “sole means for a claimant to 
obtain relief for the behavior alleged 
to have been committed by” Adams. 


Tort Claims for the Actions of 
Workers’ Compensation Adjustors 


Sibley clarifies that 
neither F.S. $440.11 
nor $440.37 
shields the carrier or 
adjustor from civil 
liability for 
intentional torts 


by David W. Langham 


The Supreme Court disagreed, hold- 
ing that F.S. §440.37, which requires 
a criminal conviction, does create a 
cause of action. However, the court 
held it was not the legislature’s intent 
that F.S. §440.37 abolish or prevent 
an independent common law cause of 
action. Therefore, Sibley establishes 
that neither F.S. §440.11 nor F.S. 
§440.37 acts as a shield to protect a 
workers’ compensation carrier or its 
adjustors from civil liability for the tort 
of outrage. 


F.S. §440.11 Immunity 

This holding as to carriers is consis- 
tent with earlier decisions interpreting 
F.S. §440.11 as not shielding an em- 
ployer from civil liability for commis- 
sion of an intentional tort such as 
battery, fraud, or deceit.2 Sibley is also 
consistent with previous interpreta- 
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tions on employer liability for damages 
for emotional distress in conjunction 
with the wrongful discharge provisions 
of F.S. §440.205.3 

F.S. §440.11(1) provides that an em- 
ployer’s liability for workers’ compen- 
sation “shall be exclusive and in place 
of all other liability of such employer 
to any third party tortfeasor and to the 
employee.” This shield for employers 
survived constitutional challenge.* The 
protection from civil liability thus cre- 
ated in favor of the employer was 
legislatively extended in 1970 to in- 
clude immunity for “[a]n employer’s 
workers’ compensation carrier, 
servicing agent, or safety . . . consult- 
ant” (“the carrier”). Prior to the legisla- 
tive extension of this protection to the 
carrier, the Florida courts had already 
taken that stance® in response to a 
contrary interpretation of the intent of 
Florida law rendered by the Supreme 
Court of Illinois.” 

The Fourth District in Sullivan v. 
Liberty Mutual Insurance Co., 367 So. 
2d 658 (Fla. 4th DCA 1979), held the 
carrier immunity provided by the work- 
ers’ compensation act is “virtually iden- 
tical”’ to the employer immunity. Sul- 
livan’s claim was for damages resulting 
when the carrier withdrew authoriza- 
tion for medical care. The court held 
this withdrawal was insufficient to 
give rise to liability of the carrier in 
spite of F.S. §440.11, but stated “[ilt 
would appear that the immunity 
granted under the statute was not 
intended to cover instances where a 
carrier intentionally harms the em- 
ployee?” The Fourth District then ex- 
panded this logic in Southeast Ad- 
ministrators, Inc. v. Moriarty, 571 So. 
2d 589 (Fla. 4th DCA 1990), holding 
that merely alleging that the carrier’s 
actions are “outrageous, fraudulent, 
deceitfui, or an intentional infliction 


of emotional distress” are insufficient 
to abrogate the protection of the carrier 
by §440.11 as to the administrative 
decisions the carrier makes.!° 


The F.S. §440.37 Approach 

F.S. §440.37 establishes criminal li- 
ability for “[aJny person who willfully 
makes any false or misleading state- 
ment or representation for the purpose 
of obtaining or denying any benefit”)! 
under the workers’ compensation act. 
The section applies to such fraud com- 
mitted by claimants,!2 doctors,}% 
attorneys,!4 hospitals and their ad- 
ministrators,!5 employers,!® and 
carriers.!7 While the emphasis of F.S. 
§440.37 is criminal liability, such 
misrepresentations by a claimant may 
also be the basis for denial of benefits 
under the act,!8 which is beyond the 
scope of this discussion. The Supreme 
Court’s decision in Sibley is consistent 
with the plain language of the statute 
which provides for monetary damages 
in the event a party is damaged by the 
actions of another party, and there is 
an adjudication of guilt. 


Questions Unanswered 

Sibley v. Adjustco does not address 
four questions which should therefore 
concern carriers and adjustors. First, 
if a claimant/plaintiff proceeds with a 
“common law cause of action”!® (other 
than pursuant to F.S. §440.37) what 
will claimant/plaintiff’s burden of proof 
be to establish entitlement to dam- 
ages? Second, who can maintain an 
action for outrage? Third, specifically 
not addressed in Sibley,2° does an in- 
tentional tort by the adjustor give rise 
to liability of his or her employer, the 
insurance carrier? And finally, should 
the claimant/plaintiff’s civil claim be 
successful, will the claimant/plaintiff 
be entitled to punitive damages? 


Burden of Proof 

It appears that the simplest proce- 
dure for the claimant/plaintiff in a case 
such as Mr. Sibley’s would be to pro- 
ceed under F.S. §440.37 and prosecute 
a criminal action to an adjudication of 
guilt.21 Such an adjudication of crimi- 
nal guilt would establish the entitle- 
ment of the claimant/plaintiff to dam- 
ages.22 The subsequent civil action 
would need to resolve “only the ques- 
tion of damages.”23 It is debatable 
whether the same measure of damages 
would apply; however, this is addressed 


below. 

If there is no adjudication of guilt 

under F.S. §440.37, the claimant/ 
plaintiff must proceed under the com- 
mon law cause of action and establish 
“liability as well as damages.”24 The 
Florida Supreme Court in Metro Life 
Ins. Co. v. McCarson, 467 So. 2d 277, 
278 (Fla. 1985), adopted the following 
standard for imposition of liability for 
the common law cause of action for 
outrage: 
({C]onduct) outrageous in character, and so 
extreme in degree, as to go beyond all 
possible bounds and decency, and to be 
regarded as atrocious, and utterly intoler- 
able in a civilized community. Generally 
. . . the recitation of the facts to an average 
member of the community would arouse his 
resentment against the actor, and lead him 
to exclaim “outrageous!”25 

McCarson held that a group medical 
carrier’s action in withholding further 
benefits until provided with proof of 
the insured’s ineligibility for Medicare, 
pursuant to policy language, did not 
rise to this level of “extreme and outra- 
geous conduct.”26 

The Florida Supreme Court ad- 
dressed the “intent” requirement in 
Eastern Airlines, Inc. v. King, 557 So. 
2d 574 (Fla. 1990). In King, the court 
held the McCarson standard will be 
applied if the tortfeasor (adjustor) “de- 
sires to inflict severe emotional dis- 
tress, and/also where he (or she) knows 
such distress is certain, or substan- 
tially certain, to result from his (or 
her) conduct.”2’ Alternatively, the stan- 
dard will be applied “where he (or she) 
acts reckless .. . in deliberate disre- 
gard of a high degree of probability that 
the emotional distress will follow.”28 

The decision as to whether conduct 
rises to the level of “extreme” or “outra- 
geous” has been held to be a question 
of law for the court.29 However, “where 
significant facts are disputed, or where 
differing inferences could reasonably 
be derived from undisputed facts, the 
question of outrageousness is for the 
jury to decide.”3° 


Who May Maintain 
a Cause of Action? 

The Fifth District addressed the ques- 
tion of a claimant’s spouse having 
either a direct or derivative cause of 
action for outrage in Habelow v. Trav- 
elers Insurance Co., 389 So. 2d 218 
(Fla. 5th DCA 1980). There, the trial 
court dismissed the wife’s direct claim 
for conduct which had been directed 
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at the claimant (her husband). The 
dismissal was affirmed by the district 
court on two alternative bases. First 
the court found no basis in Florida law 
for recovery for outrage by anyone 
other than “the recipient of the insult 
or abuse.”3! Second, the court reasoned 
the dismissal of the wife’s claim was 
correct, because it failed to allege she 
was in any way particularly suscepti- 
ble or sensitive to such comments or 
conduct, or that the insurance carrier 
knew or should have known of such 
susceptibility or sensitivity. Therefore, 
it appears such a direct cause of action 
by a spouse has not been successful in 
Florida. But, if a carrier’s knowledge 
of particular susceptibility was prop- 
erly pled, it is possible such a direct 
claim would be allowed. Even so, the 
appeals court held that the spouse 
potentially did have a derivative claim 
for “loss of consortium”?2 which would 
be dependent on the success of her 
husband’s, the claimant/plaintiff’s, ac- 
tion. 


Liability of the Carrier 

The third question Sibley left unan- 
swered is who will be liable if a claimant/ 
plaintiff successfully establishes that 
an adjustor has breached the stan- 
dards set out in McCarson and King. 
The Florida Supreme Court addressed 
the question of a principal’s liability for 
acts of an agent in Life Insurance 
Company of North America v. Del 
Aguila, 417 So. 2d 651 (Fla. 1982). The 
court upheld the imposition of actual 
damages against the employer (princi- 
pal) for fraudulent acts of its employees 
(agents), stating “[a] principal is liable 
for the tortious conduct of his agent, 
even though not authorized, if the 
agent was acting within the scope of 
his employment or apparent author- 
ity."23 The employees in Del Aguila 
were assessed actual and punitive dam- 
ages. Punitive damages against the 
principal (employer) were reversed; 
such damages against the principal are 
recoverable only if some fault of the 
employer/principal is proved.*4 The li- 
ability imposed will certainly turn on 
the facts of a given case. However, the 
implications to the defense are clear: 
Once the tort claim is filed, the “best 
interest” of the insured, adjustor, and 
carrier may become very divergent. As 
a result, the defense of such a claim 
could involve numerous counsel and 
be very expensive. 


Damages 

Punitive damages are generally avail- 
able for the tort of outrage.®5 Punitive 
damages can be justified either by the 
law itself or by the facts of a given 
case.°6 The question of whether puni- 
tive damages are allowed is controlled 
first by whether actual malice is im- 
plicit in the tort itself.2”7 Regardless of 
the definition of the tort, the facts of a 
particular case may entitle the claimant/ 
plaintiff to punitive damages, such as 
when “the evidence indicates the pres- 
ence of fraud, actual malice, deliberate 
violence or oppression, or when the 
defendant has acted willfully or with 
such gross negligence as to indicate 
disregard of the rights of others.”38 

The allowance of punitive damages 
is consistent with the characterization 
of the tort of outrage as an intentional 
tort.39 Malice is implicit in an action 
for outrage.4° Therefore, proof of the 
basis for a claimant/plaintiff’s recovery 
under the McCarson standard would 
entitle that party to punitive damages 
by definition.*! 

The damages allowed are not neces- 
sarily the same under the statutory*? 
method of prosecution available to the 
claimant/plaintiff as they would be 
under the common law tort method. 
Should a claimant/plaintiff elect to pro- 
ceed under F.S. §440.37 and obtain a 
criminal adjudication, punitive dam- 
ages would not necessarily be dictated 
by the law itself.43 Rather, the entitle- 
ment to punitive damages would be 
governed by the facts of the particular 
case and whether the actions indicate 
the presence of fraud.44 Some counsel 
would argue that, by the operation of 
the maxim inclusion unius est exclusio 
alterius,45 punitive damages are not 
available to a claimant/plaintiff in a 
suit for damages only having selected 
the statutory route. Section 440.37 spe- 
cifically addresses the entitlement to 
damages when an individual suffers 
loss due to the violation of its provi- 
sions by another party; it clearly pro- 
vides for the recovery of compensatory 
damages, investigation costs, and at- 
torneys’ fees.4® Punitive or exemplary 
damages are conspicuously absent from 
this section. 


Summary 

In summary, Sibley clarifies that 
neither F.S. §440.11 nor F.S. 440.37 
shields the carrier or adjustor from civil 
liability for intentional torts such as 


outrage. The burden of proof a claimant/ 
plaintiff must establish to recover for 
outrage is conduct which is “outra- 
geous!,” as set forth by the Supreme 
Court in McCarson. A claimant/ 
plaintiff can recover damages for viola- 
tion of F.S. §440.37 upon a lesser 
showing, but that recovery is depend- 
ent on the state producing a criminal 
adjudication of the wrongdoer first. A 
claimant/plaintiff’s spouse probably can- 
not maintain a direct suit for conduct 
or words not directed to the spouse, 
but may recover for loss of consortium 
based on the claimant/plaintiff's dam- 
ages. Whether the carrier, adjustor, or 
both are liable will depend on many 
factual determinations. Finally, the en- 
titlement to damages will be easier to 
prove if the civil suit is preceded by 
an adjudication of criminal guilt under 
F.S. §440.37, but the measure of dam- 
ages will likely be greater if the com- 
mon law tort route is selected. 0 


1 “(T}he cause of action should more 
appropriately be called ‘Outrageous conduct 
causing severe emotional distress’ because 
it could involve either the deliberate or 


reckless infliction of mental suffering.” Wil- 
liams v. City of Minneola, 575 So. 2d 683, 
690 (Fla. 5th D.C.A. 1991); Dominguez v. 
Equitable Life Assurance Society of the 
United States, 438 So. 2d 58, 59 (Fla. 3d 
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ENVIRONMENTAL & LAND USE LAW 


Quasi-Judicial Review of 


Rezoning Decisions and Local 
Government Home Rule Power: 


n December 12, 1991, in 
Snyder v. Board of County 
Commissioners of Brevard 
County, 595 So. 2d 65 
(Fla. 5th DCA 1991), the Fifth District 
Court of Appeal, contrary to Florida 
Supreme Court precedent,! ruled that 
rezonings are not legislative acts. Spe- 
cifically, the Fifth District held that 
courts should review rezoning actions 
under a standard of “close judicial 
scrutiny.”? This standard requires clear 
and convincing evidence that a “specifi- 
cally stated public necessity requires 
a specified, more restrictive use.” Al- 
though unclear, the opinion implies 
that rezonings are now considered quasi- 
judicial.* Quasi-judicial acts require a 
greater level of proof to withstand 
attack on review than the traditional 
and more deferential “fairly debatable” 
test applied to legislative acts in the 
zoning context. This article begins by 
briefly discussing problem areas cre- 
ated by Snyder for both landowners 
and local governments. It then focuses 
on the possibility of preemption and 
preservation of local home rule power 
in the broader context of comprehensive 
planning. 


Problem Areas 
Created by Snyder 

Problem 1: Judicial Review 

The first effect of Snyder is that the 
classification of the decision will turn 
on the size of the affected parcel. Clas- 
sifying rezoning decisions as quasi- 
judicial on a case-by-case basis pre- 
sents a problem with selecting the 
proper scope and method of review; 
specifically, selecting the proper ve- 
hicle for review. Generally, courts re- 
view quasi-judicial decisions by cer- 
tiorari unless otherwise allowed by 
statute or ordinance.’ In contrast, 
courts review legislative decisions 


Can They Be Reconciled? 


The Florida 
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support all 
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by Morgan R. Bentley 


through declaratory judgments or in- 
junctions.’ Therefore, a landowner or 
local government must determine the 
character of the decision in order to 
determine the proper vehicle for re- 
view. 

Even after determining whether 
the decision is legislative or quasi- 
judicial, the local government or land- 
owner still faces the quandary of F.S. 
§163.3215. Ultimately a local govern- 
ment or landowner must show that the 
proposed rezoning is consistent with 
the applicable comprehensive plan. Be- 
cause §163.3215 is the sole vehicle for 
consistency determinations,? the local 
government or landowner must appeal 
under §163.3215. However, if the re- 
viewing court classifies the rezoning 
as a quasi-judicial act, the rezoning 
decision is theoretically reviewable only 
by certiorari. Thus, the exclusive na- 
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ture of §163.3215 presents a problem. 
How the Florida Supreme Court will 
resolve this issue remains to be seen 
and is beyond the scope of this arti- 
cle.1° 

The second problem involves the re- 
cord required on review after the land- 
owner or local government selects the 
proper vehicle for review. A court re- 
viewing quasi-judicial decisions by a 
local government will require a record 
of competent, substantial evidence to 
support the basis for the decision. On 
the other hand, the “fairly debatable” 
standard of review given to purely 
legislative zoning decisions imposes a 
far lighter burden of proof. This shift- 
ing basis of review would cause local 
governments to treat all rezonings as 
quasi-judicial acts. Only then could 
local governments or property owners 
seeking zoning changes assure them- 
selves of establishing the proper record 
for review. This effectively restricts 
local governments’ exercise of their 
legislative powers to the stricter quasi- 
judicial review, rather than the defer- 
ential, fairly debatable review of legis- 
lative decisions. 

Problem 2: Expansion to Other Areas 
of Local Government Decisionmaking 

1) Amendments to a Comprehensive 
Plan 

The Snyder court stated that rezon- 
ings may be quasi-judicial acts but 
amendments to a comprehensive plan 
are always legislative enactments, re- 
gardless of the size of the affected 
parcel.!! However, the Snyder court 
did not offer any justification for this 
seemingly inconsistent distinction. If 
a small rezoning is in essence an ad- 
ministrative act, then a small 
comprehensive plan amendment can 
also be an administrative act.!2 Argu- 
ably, then, the quasi-judicial classifica- 
tion could be expanded into the broader 


area of comprehensive planning. 

2) Final Development Orders for 
DRI’s 

The second area the Snyder ration- 
ale could affect is developments of 
regional impact (DRI’s). DRI proposals 
often include small rezonings. Usually 
a local government follows the recom- 
mendation of the regional planning 
council (RPC).!3 However, suppose a 
local government approves a DRI pro- 
posal over the contrary position of the 
RPC. An affected party could then 
argue that the RPC’s position, though 
not binding, !* is evidence on the record 
against the decision of the local govern- 
ment. A court using the added burden 
of proof created by review of a rezoning 
as a quasi-judicial act could invalidate 
a DRI approval without examining 
whether the rezoning is or is not con- 
sistent with the comprehensive plan. 
Again, this would impede desirable 
changes sought by either local govern- 
ments or landowners seeking DRI ap- 
proval. 

Problem 3: Intrusion into Local Gov- 
ernment Sovereignty 

The Snyder court attempted to reach 
a laudable goal; namely, creating a 
clear basis of review for land develop- 
ment regulations in the context of 
growth management consistency re- 
quirements.'5 The usual problem in- 
volves rezonings that are inconsistent 
with a comprehensive plan. But if a 
rezoning is inconsistent with a 
comprehensive plan, then a court can 
apply stricter scrutiny and the Snyder 
distinction between quasi-judicial and 
legislative acts is unnecessary. 

On the other hand, if the rezoning 
is consistent with the comprehensive 
plan, as was the situation in Snyder, 
further restrictions based on a quasi- 
judicial/legislative distinction seem re- 
dundant and intrude further into the 
local government decisionmaking 
sphere. Three reasons support this con- 
clusion. First, the goal in reviewing a 
local government decision should be to 
ensure consistent comprehensive plan- 
ning, not to sit as a “super zoning 
board.”!6 Second, review of a local 
government’s rezoning decision pre- 
sents the possibility of inconsistent 
application of land use policies. Even 
a small rezoning may signify a land 
use policy decision.!? Under Snyder, a 
court might reject some land use policy 
decisions because the affected parcel 
is small or under a single owner, yet 
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accept other land use decisions solely 
because the parcel affected is large or 
happens to be under diverse owner- 
ship. Not only does this process delay 
implementation of the policy, but in- 
consistent application undermines the 
efficacy of the policy itself. Again, this 
process arbitrarily affects both local 
governments and landowners seeking 
rezonings. 

Finally, review of the rationale be- 
hind rezoning decisions undermines 
local government and public input into 
the comprehensive planning process. 
To encourage input, courts should give 
local governments discretion in rezon- 
ing decisions as long as the rezonings 
are consistent with the local govern- 
ment’s comprehensive plan. Any 
comprehensive planning scheme should 
give local governments a significant 
role in land use decisions; after all, 
local governments are making deci- 
sions about their own communities.!® 
Snyder restricts this role in land use 
decisionmaking even though the con- 
trol envisioned by Snyder is possible 
without such an extreme intrusion into 
local government sovereignty. The next 
section discusses this intrusion as well 
as alternatives to the Snyder approach. 


Peckinbaugh and the 
Possibility of Preemption 

In 1980, Carl J. Peckinbaugh, Jr., 
published an article proposing that 
F.S. Ch. 163, Part II preempts zoning 
power to the state and, therefore, “local 
powers to regulate land use are dele- 
gated from the state.”!9 Peckinbaugh’s 
argument turns on two questions. First, 
do local governments have an inde- 
pendent power to zone? Second, if the 
local governments have an independ- 
ent power to zone, did Ch. 163, Part II 
preempt the local government’s power? 

The answer to the first question is 
“yes.” In Speer v. Olson, 367 So. 2d 207 
(Fla. 1979), the Florida Supreme Court 
held: 
[TJhe first sentence of Section 125.01(1), 
Florida Statutes, (1975),2° grants to the 
governing body of a county the full power 
to carry on county government. Unless the 
Legislature has preempted a particular sub- 
ject relating to county government by either 
general or special law, the county governing 
body by reason of this sentence, has full 


authority to act through the exercise of 
home rule power.?! 


This power “implemented the provi- 
sions of Art. VIII, Section 1(f), Florida 
Constitution (1968).”22 The Municipal 


Home Rule Powers Act provides a par- 
allel power for municipalities.?3 

The answer to the second question 
is more difficult. One problem is that 
prior to 1985, Ch. 163, Part II arguably 
preempted local government exercise 
of independent land use power. As the 
Florida Attorney General pointed out: 
[W]hen a county elects to adopt the provi- 
sions of Part II of ch. 163, F.S. governing 
zoning and planning, thereafter that county 
must proceed in compliance with Part II for 
all the county’s planning and zoning... . 
[A]ny question as to any independent author- 
ity the county may have possessed prior to 
such adoption is moot.”4 

The opinion above based its conclu- 
sion on the zoning-enabling provisions 
contained in F.S. §§163.160-163.315.75 
However, the legislature repealed these 
sections of Ch. 163, Part II in 1985.6 
The intent of the legislature was to 
recognize and strengthen the local gov- 
ernment home rule power.?’ Accor- 
dingly, after October 1, 1985, munici- 
palities and counties could rely on Chs. 
166 and 125, respectively, for zoning 
authority. Thus, the amendments made 
by the 1985 act seem to wholly under- 
mine Peckinbaugh’s theory that Ch. 
163, Part II preempts all independent 
zoning power of local governments to 
the state.28 

Under the above analysis, local gov- 
ernments appear to retain an inde- 
pendent source of zoning power. How- 
ever, the consistency requirement of 
Ch. 163, Part II may present a problem 
because it includes zoning ordinances 
in the definition of land development 
regulations.29 However, under Ch. 163, 
Part II, “the provisions of [ch. 163, part 
II) in their interpretation and applica- 
tion are declared to be the minimum 
requirements necessary to accomplish 
the stated intents, purposes and objec- 
tives” of Ch. 163, Part II.3° If Ch. 163, 
Part II imposes only minimum require- 
ments, then Ch. 163, Part II, Ch. 125, 
and Ch. 166 can operate together. 

However, because Ch. 163, Part II 
expressly controls any conflict with 
other statutes, including Chs. 125 and 
166,31 the strict view of consistency 
adopted by some courts,®? including 
the Fifth District Court of Appeal,33 
presents a problem. Under that view, 
Ch. 163, Part II is arguably a de facto 
preemption of the local government 
zoning power contained in Chs. 125 
and 166. This preemption presents a 
conflict between the constitutionally 
based home rule powers of Chs. 125 


4 


and 166 and the consistency require- 
ments of Ch. 163, Part II. The next 
section discusses this problem in more 
detail. 


Interaction Among Snyder, 
Chapter 163, Part Il, and Home 
Rule Power 

Rejection of Snyder—Home Rule 
Trumps Ch. 163, Part IT 

On appeal, the Florida Supreme 
Court might reject Snyder entirely, 
and reaffirm the legislative nature of 
rezonings. This rejection would mean 
that the fairly debatable test would 
continue to apply to local government 
rezoning decisions. Local governments 
would also preserve intact their consti- 
tutionally based home rule powers. 

However, a total rejection of Snyder 
poses a serious threat to the future of 
comprehensive planning. In fact, if lo- 
cal governments are given full discre- 
tion to making zoning changes, the 
comprehensive plans become essen- 
tially meaningless. The Florida 
Supreme Court might choose this path 
in order to force the legislature into 
expressly preempting Chs. 125 and 
166. This approach also allows the 
Florida Supreme Court to avoid arbi- 
trarily characterizing a de facto preemp- 
tion as an express preemption. Given 
the current hostility toward growth 
management, though, the legislature 
could easily ignore the Florida Su- 
preme Court’s hint. In that scenario, 
local government discretion could nul- 
lify comprehensive planning. 

Adoption of Snyder—Ch. 163, Part 
II Trumps Home Rule 

On appeal of Snyder, the Florida 
Supreme Court could adopt Snyder in 
toto. This adoption would allow courts 
to impose a stricter level of scrutiny to 
a local government’s rezoning decision. 
In essence, adopting Snyder would 
mean that Ch. 163, Part II preempts 
Chs. 125 and 166, despite current in- 
terpretations to the contrary. Argu- 
ably, this result makes Florida 
comprehensive planning more rational. 
Adopting Snyder, though, ignores a 
severe problem: the constitutional ba- 
sis of local government home rule 
power. By unilaterally reclassifying lo- 
cal government legislative power as 
quasi-judicial, the Snyder court 
achieves stricter review at the cost of 
the local government home rule power. 

The problem is that neither the courts 
nor the legislature can preempt the 


home rule power of local governments 
unless the preemption is express.%4 
Analytically, the Florida Supreme 
Court would have to characterize the 
Ch. 163, Part II preemption as an 
express rather than a de facto preemp- 
tion in order to overcome the constitu- 
tional obstacle. As the next section 
discusses, the Florida Supreme Court 
need not engage in these judicial high 
jinks to achieve the goal of imposing 
competent substantial evidence to re- 
zoning decisions. 

A Middle Ground—Ch. 163, Part II, 
Home Rule and Consistency Reconciled 

The step that Snyder skips is an 
important one. Florida has a strong 
home rule emphasis. Allowing a mere 
de facto preemption of a constitution- 
ally based allocation of legislative power 
contradicts the essence of home rule 
power. In addition, this preemption 
contradicts a basic tenet of statutory 
construction that courts should inter- 
pret conflicting statutes so as to pre- 
serve the power of both.?5 Most 
importantly, neither the Snyder preemp- 
tion of Chs. 125 and 166 nor the Chs. 
125 and 166 preemption of Ch. 163, 
Part II is necessary. Under the aus- 
pices of consistency, the courts could 
impose a stricter evidentiary burden 
without unduly imposing on the inde- 
pendent home rule power of local gov- 
ernments, or interpreting home rule 
power out of existence. 

Under this middle approach, the Flor- 
ida Supreme Court should reject the 
Snyder adoption of the approach in 
Fasano v. Bd. of Cty. Comm’rs of Wash- 
ington Cty., 264 Or. 572, 502 P.2d 23 
(1973) (en banc), to rezonings. How- 
ever, the Florida Supreme Court should 
acknowledge the underlying problem 
flagged by the Snyder court. This un- 
derlying problem is the lack of a uni- 
form judicial approach to determining 
the proper role of rezonings within the 
comprehensive planning context. In- 
stead of reclassifying all rezonings as 
quasi-judicial, though, the Florida Su- 
preme Court should require local 
governments to support all consistency 
conclusions with competent and sub- 
stantial evidence. Although the end 
result seems similar to Snyder, the 
focus is on consistency with the appli- 
cable comprehensive plan rather than 
on the rationale behind the rezoning 
decision itself or relying on a de facto 
preemption to prove an express preemp- 
tion. 
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Adopting this middle ground would 
allow the local governments to retain 
discretion between alternative rezon- 
ings as long as the rezonings are con- 
sistent with the comprehensive plan. 
The Snyder court, on the other hand, 
would require local governments to 
support the discretion with substantial 
competent evidence regardless of 
whether the selected rezoning is ulti- 
mately consistent with the applicable 
comprehensive plan. The focus on the 
consistency of the rezoning rather than 
on the rationale behind the rezoning 
is the aim of Ch. 163, Part II. 
Moreover, under this middle ap- 
proach, local government officials could 
still interact with the public on these 
decisions much as they do now. A 
quasi-judicial approach might require 
all local government officials to rely 
only on evidence presented at the quasi- 
judicial hearing and prohibit ex parte 
contact.°6 This restriction conflicts with 
the express legislative intent of Ch. 
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163, Part II to encourage local govern- 
ment and public participation in 
comprehensive planning. These rea- 
sons make adoption of the middle 
ground more than just a semantic 
differentiation. The middle ground pre- 
serves valuable local government auton- 
omy, complies with standard statutory 
analysis, avoids the needless creation 
of judicial fictions, and ensures contin- 
ued local government interaction with 
the public. 


1 Fla. Land Co. v. City of Winter Springs, 
427 So. 2d 170 (Fla. 1988); see also Gulf and 
Eastern Dev. Corp. v. City of Ft. Lauderdale, 
354 So. 2d 57 (Fla. 1978). 

2 Snyder v. Board of County Commis- 
sioners of Brevard County, 595 So. 2d 65, 
at 81 (Fla. 5th D.C.A. 1991). 

3 Id. 

4 Id. at 78-80. 

5 See generally ZeIGLER, RaTHKopr’s THE 
Law oF ZONING AND PLANNING §27A.05(d) (4th 
ed. 1989). 

8 See generally ANDERSON, AMERICAN Law 
or ZoninG §3.20 (3d. ed. 1991). 

7 La Croix, The Applicability of Certio- 
rari Review to Decisions on Rezoning, 65 
Fra. B.J. 105-108 (June 1991) (discussing 
Florida cases). 

8 Id. 

9 Emerald Acres Inv., Inc. v. Bd. of Cty. 
Comm'rs of Leon Cty., 601 So. 2d 577 (Fla. 
1st D.C.A. 1992) (question certified to Flor- 
ida Supreme Court regarding continued 
existence of common law certiorari). 

10 See Parker v. Leon Cty., 601 So. 2d 
1223 (Fla. Ist D.C.A. 1992) (certified ques- 
tion); see generally La Croix, supra note 7. 

11 Snyder, 595 So. 2d at 80. This argu- 
ment, of course, makes the same blind 
adherence to form criticized in the decision 
in Fasano v. Bd. of Cty. Comm’rs of Washing- 
ton Cty., 264 Or. 572, 502 P.2d 23 (1973) (en 
banc), so heavily relied upon by the Snyder 
court. See Fasano, 264 Or. 572, 580, 502 
P.2d 23, 27 (1973) (en banc) (absolute classi- 
fications of rezoning as quasi-judicial or 
legislative “ignores reality”). 

12 At least one court already recognized 
this possibility. City of Melbourne v. Puma, 
Case No. 92-01038 (Fla. 5th D.C.A. notice 
of appeal filed April 22, 1992). 

13 Fria. Stat. §380.06(7) (1991). 

14 Fra. Star. §380.06(14)(c) (1991). 

15 See generally McPherson, Cumulative 
Zoning and the Developing Law of Consis- 
tency with Local Comprehensive Plans, 61 
F.a. B.J. 71 (Aug. 1987) (approving view of 
emerging notions of consistency); Helfman 
and McDowell, Consistency After Machado, 
63 Fa. B.J. 67 (Feb. 1989) (criticizes stricter 
judicial review). 

16 See Hirt v. Polk Cty. Bd. of Comm’rs, 
578 So. 2d 415, 416-48 (Fla. 2d D.C.A. 
1991). In Hirt, the court stated that “creat- 
ing zoning districts and rezoning land are 
legislative actions and. . . trial courts are 
not permitted to sit as ‘super zoning boards’ 
and overturn a [zoning] board’s legislative 
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efforts.” Id. The Hirt court also recognized 
the difference between enacting an ordi- 
nance and applying a preexisting ordinance 
to allowed exceptions such as planned unit 
developments (PUD’s). Id. 

17 Accord, Arnel Dev. Co. v. City of Costa 
Mesa, 28 Cal. 3d 511, 523, 620 P.2d 565, 
572, 169 Cal. Rptr. 904, 911 (1980). 

18 Robert Rhodes, speech at University 
of Florida Holland College of Law (March 
4, 1992). 

19 Peckinbaugh, Burden of Proof in Land 
Use Regulation: A Unified Approach and 
Application to Florida, 8 Fua. St. U.L. Rev. 
499, 506 (1980). 

20 Fira. Stat. §125.01(1) (1991) (as 
amended). 

21 Speer v. Olson, 367 So. 2d 207, 211 
(Fla. 1979). 

22 Id. at 210. 

23 Fia. Star. §166 (1991). See City of 
Miami Beach v. Forte Towers, Inc., 305 So. 
2d 761 (Fla. 1974). See also 87 Fla. Att’y 
Gen. 31 (April 14, 1987) (Ch. 166 imple- 
ments the municipal home rule powers of 
Fa. Const. art. VIII, §2). 

24 79 Fla. Att’y Gen. 40 (April 24, 1979). 

25 See 86 Fla. Att’y Gen. 34 (April 28, 
1986) (interpreting impact of legislature’s 
repeal of §§163.160-163.315). 

26 Fla. Laws Ch. 85-88, effective Oct. 1, 
1985. 

27 Fia. Stat. §163.3161(8) (1991). The 
change also aimed at encouraging public 
participation. Snyder would effectively ne- 
gate this goal. See Jennings v. Dade County, 
589 So. 2d 1337 (Fla. 3d D.C.A. 1991). In 
Jennings the court held that “[e]x parte 
communications are inherently improper 
and are anathema to quasi-judicial proceed- 
ings.” Id. at 1341. The concurrence in Jen- 
nings differentiated between rezonings and 
variance proceedings and stated that “the 
enactment and amending of zoning ordi- 
nances is a legislative function—by case law 
[citations omitted], by statute [citations omit- 
ted] and by ordinance [citations omitted].” 
Id, at 1341 (Ferguson, Judge, concurring) 
(emphasis added). Under Jennings, then, 
rezoning decisions are probably not subject 
to the added constraints on public contact 
placed on quasi-judicial decisions. Because 
Snyder reclassified rezonings as quasi- 
judicial, though, the Jennings rationale prob- 
ably does apply, at least to the local govern- 
ments within the Fifth District Court of 
Appeal. 

28 Accord, 89 Fla. Att’y Gen. 51 (Aug. 24, 
1989). 

29 Fria. Star. §163.3213 (1991). 

30 Fra. Star. §163.3161(7) (1991). 

31 Fria. Star. §163.3211 (1991). 

32 See supra, note 15. 

33 See City of Cape Canaveral v. Mosher, 
467 So. 2d 468, 470 at n. 4 (Fla. 5th D.C.A. 
1987) (Cowart, Judge, concurring). 

34 See supra notes 20-23 and accompany- 
ing text. 

35 86 Fla. Att’y Gen. 36 (May 6, 1986), 
citing Villery v. Fla. Parole and Probation 
Comm’n, 396 So. 2d 1107 (Fla. 1980). 

36 See supra note 27 (discussion of the 
Jennings restriction on ex parte communi- 
cation in the quasi-judicial decisionmaking 
context). 
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YOUNG LAWYERS REPORT 


After Hurricane Andrew: 


Lawyers Shine in the Middle 


ugust 24, 1992—a day 
South Floridians wiil re- 
member much like Ameri- 
cans now remember the 
San Francisco earthquake, the Chicago 
fire, and the eruption of Mount St. 
Helen. Hurricane Andrew, the most 
destructive natural disaster in U.S. 
history, slammed into South Florida 
at 175 mph destroying virtually every- 
thing in its path and causing unex- 
pected and monumental devastation. 
It caused personal and property dam- 
age well in excess of $25 billion, leaving 
approximately 250,000 people home- 
less. One million four hundred 
thousand people were left without elec- 
tricity and without potable water. 
Thousands of renters and homeowners 
failed to carry insurance and were 
forced to seek financial assistance from 
the Federal Emergency Management 
Agency (FEMA), which has processed 
nearly 160,000 applications to date. 

In the wake of this devastation, the 
American Bar Association Young Law- 
yers Division’s (ABA/YLD) Disaster 
Legal Assistance Committee played a 
significant role. Hundreds of lawyers 
put aside their own personal concerns 
to serve as volunteers giving free legal 
advice to disaster victims. Before the 
start of Labor Day weekend, these 
volunteers were already working one 
of two five-hour shifts at several of 
FEMA’s disaster application centers 
in Dade County. 

The Disaster Legal Assistance Com- 
mittee was formed after FEMA decided 
that its disaster relief program would 
be enhanced by the availability of free 
legal assistance for disaster victims. 
The ABA/YLD accepted the challenge 
of providing free legal advice to disas- 
ter victims and an agreement was then 
drafted and signed. 

As Florida’s chair of the ABA/YLD 


of Devastation 


Hundreds of 
lawyers put aside 
their own personal 

concerns to serve as 
volunteers giving 

free legal advice to 
disaster victims 


by Beth F. Bloom 


Disaster Legal Assistance Committee, 
I was charged with the responsibility 
of establishing a network of volunteers 
throughout the state to assist in the 
event of a presidentially declared dis- 
aster. 

As one who can attest, having your 
home destroyed carries with it not only 
paralyzing disruption to the normalcy 
of everyday life, but emotional and 
physical hardship as well. It was some- 
what difficult to immediately focus 100 
percent on the program, which was 
imperative if we were to quickly and 
successfully handle the challenge be- 
fore us. With the tremendous assistance 
of several leaders in our community 
(including Scott Feder, member of The 
Flerida Bar/YLD Board of Governors, 
who generously assisted in each and 
every training program; Hilarie Bass, 
member of the ABA Board of Gover- 
nors; Alan Dimond, president of The 
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Florida Bar; Pat Seitz, president-elect 
of The Florida Bar; Mike Bedke, ABA/ 
YLD secretary; Jeff Paskert, ABA/YLD 
district representative; Wayne Helsby, 
president, Florida Bar/YLD; Karen Giev- 
ers, president of the Dade County Bar 
Association; Kathy Gibbs, president of 
the Dade County Bar Young Lawyers 
Section; Angus Macaulay, national 
chair of the Disaster Legal Assistance 
Committee; and Mark Sessions, ABA/ 
YLD chair), the wheels started moving. 
Feder and I compiled materials and 
held a training session at the Dade 
County Courthouse within a week of 
the disaster, attended by more than 
300 lawyers. 

Volunteers of the program are pro- 
hibited from accepting “fee-generating 
cases” in the course of providing serv- 
ices to disaster victims. The fee- 
generating cases are referred to The 
Florida Bar Lawyer Referral Service 
and, through the foresight of Jeff 
Paskert, a 1-800 hotline was estab- 
lished (1-800-758-LAWS) so victims 
were able to call directly for free legal 
advice. Paskert ingeniously arranged 
a rotation system where one of several 
local bar associations staffed phone 
lines and responded to victims’ calls 
from the South Dade area. US Sprint 
generously provided the lines. 

Legal services provided by volun- 
teers through the ABA/YLD Disaster 
Legal Assistance Committee comprise 
one link in a chain of services available 
at each of the disaster application 
centers (DAC’s). The purpose of a DAC 
is to bring together in one location 
many of the resources that are avail- 
able on a state and federal level to aid 
individual disaster victims. The pro- 
gram provides a convenient way for the 
victims to obtain information and ap- 
ply for disaster assistance. By the start 
of the third week following the storm, 


FEMA requested that our lawyers were 
needed at 10 additional DAC locations 
in Dade County in order to serve the 
thousands of victims that needed legal 
assistance. Since that time, training 
sessions have been established on a 
weekly basis and by the time of this 
writing, approximately 500 lawyers 
have volunteered their services as part 
of the program. 

Several of our training sessions were 
videotaped and copies of the tapes were 
provided to several lawyers who agreed 
to host training programs in West 
Palm Beach and Ft. Lauderdale. Vol- 
unteers from the University of Miami 
School of Law staffed phones at my law 
firm, Floyd Pearson Richman Greer 
Weil Brumbaugh & Russomanno, P.A., 
in Miami, and we set up a special 
phone line in our office to schedule 
volunteers to answer any questions. 
Within one month after the hurricane 
hit, there were 23 disaster application 
centers in Dade County, 20 fixed sites 
and three mobile operations. One dis- 
aster center was established in both 
Broward and Monroe counties. In addi- 
tion, the ABA/YLD hotline was up and 
running and lawyers were volunteer- 


ing to staff these phones throughout 
the State of Florida. 
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Mark Thomson from Ft. Lauderdale 
served as Broward County’s chair and 
R. Thorton McDaniels, Jr., from Key 
Largo served as Monroe County’s chair. 
Both did an outstanding job of assisting 
at the disaster centers in Tavernier 
and Ft. Lauderdale after Hurricane 
Andrew struck. 

We were able to fully staff each of 
the then-established disaster applica- 
tion centers with volunteer lawyers 
seven days a week from 9 a.m. to 7 
p.m. Advice ranged from issues on 
housing, landlord-tenant, insurance, 
lost documents, public benefits, price 
gouging, and discrimination. Lawyers 
were trained on the logistics of the 
disaster application centers, the his- 
tory of the program, and some “do’s and 
don’ts” to providing free legal advice 
(including ethical considerations). Vol- 
unteers were given preliminary 
information on tenant, owner, and con- 
sumer issues as well as referring 
victims to the proper governmental 
agencies. 

At the time of this writing, we are 
still staffing four disaster application 
centers in Kendall, Homestead, Cutler 
Ridge, and Perrine. Looking back on 
the efforts and relative success of the 
program, how does one thank the many 
people who came forward in time of 
need? There were so many bar associa- 
tions throughout the country that called 
within the first week to offer their 
assistance: The San Francisco Bar As- 
sociation and the South Carolina Bar 
Association generously donated mate- 
rials; the Ohio Bar Association and 
Texas Young Lawyers also responded. 
How does one thank people like Kath- 
leen Korelis, who flew down from 
Washington, D.C., and spent over two 
weeks coordinating and organizing one 
of the DAC’s in Kendall? Or Mike 
Bedke, who drove to Miami from Tampa 
three days after the hurricane hit and 
staffed a disaster application center 
on a full-time basis? The Review 
newspapers graciously offered free ad- 
vertising for the recruitment of 
volunteer lawyers, and the ABA in 
Chicago provided a wealth of resources 
which would not have been available 
otherwise, Feder, a partner at Floyd 
Pearson, et al., went above and beyond 
the call of duty and Tom Meeks, 
another partner, is personally han- 
dling, on a pro bono basis, over 20 cases 
stemming from his service at the DAC’s. 

Hats off to the many, many people 
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who assisted in the program. Through 
our efforts, thousands of hurricane vic- 
tims have received and are still 
receiving practical help for the stagger- 
ing legal problems brought about by 
the Hurricane Andrew disaster. The 
program was and is a success because 
of the enthusiastic and committed law- 
yers who, through volunteer efforts, 
gave unselfishly of their time and tal- 
ent for the benefit of those from whom 
all had been taken in a few hours of 
wind and fury. 

For further information or to volun- 
teer for our program, please call (305) 
373-4020.0 


Get answers 
to questions on 
substantive law or 
procedure from 
SCOPE 
(Seek Counsel of 
Professional 
Experience) panel 
volunteers, or 
answers to general 
questions on law 
practice from 
Silent Partner 
volunteers. 
Free. 
800/342-8060 or 
904/561-5600 
Projects of the Young 
Lawyers Division 
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